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Executive summary

The problem

Migrant workers around the world are routinely subjected to wage theft and other forms of labour
exploitation. Most are unwilling or unable to report abuse to the authorities or seek remedies during their
employment because they fear jeopardising their job and their visa.

Many only feel safe to initiate a claim for the wages they are owed once their employment, work

permit and residence come to an end. However, at that point, they are required to leave the country.
Undocumented workers almost never raise labour violations for fear of detection by government
authorities and possible immediate deportation. In general, it is extremely difficult for migrant workers
to pursue a claim for unpaid wages from outside their country of employment. As a result, abusive
employers are never held to account, and the vast majority of migrant workers never recover the wages
they are owed.

How to effectively reform migration frameworks to enable access to
justice: options and examples

To break the cycle of impunity for migrant worker exploitation, governments must amend migration
frameworks that prevent migrant workers from taking action. Most importantly, these should include
mechanisms for any migrant worker to leave exploitative work and stay in the country of employment for
a period sufficient to pursue unpaid wages and other labour remedies. No government has established

a migration framework that comprehensively achieves this. However, a number of countries have
introduced laws that provide protections for some migrant workers under certain circumstances. This
brief examines these examples which provide models — and cautionary lessons — on which governments
and advocates may draw to design migration reforms that will meaningfully provide exploited migrant
workers with access to justice.

For employer-sponsored migrant workers, migration frameworks should provide visa portability that
enables migrants to swiftly leave an exploitative position with a reasonable period of time to look
for an alternative sponsor and bring a labour claim without being removed from the country of
employment. Broad visa portability should be available for all sponsored workers, but sponsored
workers experiencing workplace exploitation should have access to an extended portability period
sufficient to leave their sponsored work, find a new sponsor and genuinely enable them to bring
labour claims.

Several countries have established visa portability narrowly targeted to sponsored workers who
encounter workplace exploitation. For example:

Canada’s Vulnerable Workers Open Work Permit provides a sponsored worker with a 12 month permit
with unlimited work rights and waiver of application fee where an immigration officer has “reasonable
grounds to believe that the migrant worker is experiencing or is at risk of experiencing abuse in the
context of their employment in Canada”. Advocates note that it is difficult for a worker to meet this
threshold, especially without assistance.

Finland provides a 12 month extended permit where a sponsored worker has experienced
“exploitation” or “significant negligence” by an employer, including unreasonably long hours or

wage theft. However, it is expensive and advocates report extensive processing delays. The permit
cannot be renewed.
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« Inlreland, the Reactivation Employment Permit is available to certain skilled migrant workers who
encounter workplace exploitation, are still in Ireland, are now unemployed, and have a job offer
in Ireland. Once this Permit is granted, the worker must generally stay with the new designated
employer for at least 12 months but may then apply for a new visa for a different employer. It is costly
and advocates report extensive processing delays.

«  New Zealand’s Migrant Exploitation Protection Work Visa provides up to six months stay with work
rights to sponsored migrant workers who report workplace exploitation. This includes any breach of
minimum employment standards other than minor infractions.

Undocumented workers subject to workplace exploitation should be able to obtain protection from
removal or extension of stay (with work rights) for a period of time sufficient to pursue unpaid wages
and other remedies for labour abuses.

Migrant workers who are undocumented or working outside of their work-related visa restrictions are
often the most vulnerable to exploitation and the least likely to address it because coming forward

may expose them to arrest, detention, and deportation. The U.S. and several European countries have
established ways for undocumented workers who come forward to avoid deportation while they pursue
labour claims:

« In 2023, the United States instituted a new process for exploited migrant workers, including
undocumented workers, to avoid deportation and remain in the US to assist a labour investigation.
The ‘deferred action’grant is up to 2 years, available to victims and witnesses of labour exploitation,
and can provide work authorisation not tied to a single employer. It is based on a letter of support
from a local, state or federal government agency investigating the labour breach (who may be more
accessible than the centralised labour agency) and visa decision-makers do not evaluate the merits
of the labour claim.

«  Under the 2009 EU Employer Sanctions Directive, numerous EU States allow undocumented workers
who are subject to criminally exploitative working conditions to apply for temporary residence to
pursue a civil labour claim, without a requirement of participation in criminal proceedings. Unlike the
US model, labour abuses must rise to the level of criminal offences. In practice these protections are
difficult to access due to a range of evidentiary and procedural hurdles and the need for substantial
assistance.

For all migrant workers, including those who are not sponsored by an employer, migration laws
should establish mechanisms to extend a worker’s lawful stay -- with work rights -- at the end of their
visa so they may lodge and progress a claim for wage theft or other labour violations.

Several countries allow migrant workers to use a general short-term permit for the purpose of extending
stay to pursue a labour claim (without work rights), and a proposal is under consideration in Australia for a
specific visa for this purpose:

«  The Australian government is currently considering a proposal from Migrant Justice Institute and over
40 peak organisations for a new Workplace Justice Visa with work rights. The visa would provide 6 to
12 months of extended stay for migrant workers, including undocumented workers, who take action
against an employer for a non-trivial violation of labour law. To be eligible, the worker must be:
assisting a government agency investigation; pursuing a remedy through a trade union; or pursuing a
private legal claim against the employer (certified by a court or specialist employment lawyer or non-
profit lawyer). The worker must also report the contravention to the relevant government authority.
Further visas are available if the worker demonstrates proceedings are ongoing.
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« Israel sometimes permits migrant workers to stay on a tourist visa (without work rights) to pursue a
labour claim. Hong Kong and Malaysia have 2 week/Tmonth short-term visas that may be used for a
broad range of purposes, including to pursue labour claims. They enable some workers to stay long
enough to to collect evidence, file a claim, and possibly look for other employment, but their use is
highly limited because they are expensive, very short in duration (with the same fees for each short
renewal) and do not carry work rights.

Special visas and support for victims of trafficking and criminal exploitation should be extended to
enable victims to remain in the country to pursue civil claims to recover unpaid wages.

Numerous countries offer temporary permission for an exploited worker to remain in the country of
employment where the worker participates in a criminal case against the employer. Some specifically
provide for a further extension of stay to a victim of crime to recover unpaid wages:

« In Germany, a victim of crime who has been issued a temporary residence permit may subsequently
extend their stay beyond the criminal proceeding if they have not yet received the wages they are
owed and if “it would represent particular hardship for the foreigner to pursue his or her claim from
abroad".

« Inthe Netherlands, a victim of criminal exploitation is eligible for a short-term residence permit if, once
“the criminal investigation or prosecution has been completed, ... there is a wage claim procedure
before the subdistrict court”.

«  Hungary allows a residence permit to be granted “by initiative of the court, to third-country nationals
who have been subjected to particularly exploitative working conditions”. This permit can be renewed
(for up to six months each time) “until the definitive conclusion of proceedings” for outstanding wages
brought by the migrant worker against their employer.

Governments should consider adapting their models for visas and support under trafficking and criminal
exploitation framework to workers pursuing civil claims within a labour enforcement framework.

Conclusion

Governments must create migration frameworks that reduce the vulnerability of migrant workers who
address exploitation, and enable large numbers to extend their stay for a short period in the country of
employment to remedy wage theft and hold employers accountable for labour violations. A number of
countries have introduced promising laws and policies to achieve this purpose. Some, such as the new
U.S. deferral of removal policy and various visa portability options, hold potential to enable a significant
number of migrant workers leave exploitative employers and recover the wages they are owed. Others,
such as extensions of stay to pursue civil claims in the criminal context, are promising on paper, but
implementation must be overhauled to fulfill their potential beyond the small numbers of migrant
workers that currently benefit. Some examples, such as short term visas without work rights, suffer from
fundamental design flaws that limit their effectiveness.

Governments seeking to develop an effective model must ensure application processes are swift,
accessible and very low cost, without onerous evidentiary requirements. Visas/extensions must have work
rights that are not tied to a single employer, and the visa duration should be sufficient to pursue a labour
claim. Migrant workers should be adequately supported to apply for visa protections and pursue labour
claims, including resourcing civil society organisations and trade unions that are generally essential for
migrant workers to proceed. Visa/extension eligibility should not be contingent on government pursuing
a criminal prosecution or workers acting as witnesses. Ideally, certification of a meritorious labour claim
should be able to be provided by a diverse range of government agencies and accountable private actors.

Given the striking commonality of migrant worker exploitation and barriers to justice in all regions of the
world, we encourage governments, advocates, trade unions and international organisations to continue

to share developments and lessons learned as they work towards developing global best practice models
that overcome migration-law and policy obstacles to migrant workers' access justice for wage theft.
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Introduction

Migrant workers around the world are routinely subjected to wage theft and other forms of labour
exploitation. Most are unwilling or unable to report abuse to the authorities or seek remedies during their
employment because they fear jeopardising their job and their visa.

Many only feel safe to initiate a claim for the wages they are owed when their employment, work
permit, and residence come to an end. However, at that point, they are required to leave the country.
Undocumented workers almost never raise labour violations for fear of detection by government
authorities and possible immediate deportation. In general, it is extremely difficult for migrant workers
to pursue a claim for unpaid wages from outside their country of employment. As a result, abusive
employers are never held to account, and migrant workers never recover the wages they are owed.

To break the cycle of impunity for migrant worker exploitation, governments must amend migration
frameworks that prevent migrant workers from taking action. Most importantly, these should include
mechanisms for all migrant workers to leave exploitative work and stay in the country of employment for
a period sufficient to pursue unpaid wages and other labour remedies. No government has established

a migration framework that comprehensively achieves this. However, a number of countries have
introduced laws that provide protections for some migrant workers under certain circumstances, across
four categories:

This brief examines examples under each of these categories which provide models - and cautionary
lessons — on which governments and advocates may draw to design migration reforms that will
meaningfully provide exploited migrant workers with access to justice.
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How to effectively reform migration frameworks to
enable access to justice: options and examples

1. For sponsored migrant workers, visa portability enables migrant workers
to leave an exploitative employer and extend their stay to pursue wage
claims and find a new sponsor

In many countries, migrant workers who are sponsored by their employer cannot leave that employer
without losing their visa — even if the employer engages in wage theft and other labour abuses. Those
migrant workers generally will not bring claims for unpaid wages because they risk their employer
retaliating and terminating their employment, resulting in termination of their visa. If those migrants wait
until the end of their employment, they generally do not have an opportunity to pursue a labour claim
before they are required to leave the country (generally a couple of weeks after their employment

ends).

The ideal solution to this problem is to remove migrant workers’ dependence on employers for their visa
and make sponsored visas portable so that migrant workers can more easily change employers. This
would substantially reduce employers’ coercive power over migrant workers and enable migrant workers
to hold abusive employers to account for wage theft and other labour violations.

There are currently few effective examples of visa schemes with broad portability for sponsored workers.'
However, some countries provide all sponsored workers with a short window in which they may freely
leave their employer -- for any reason -- and find a new sponsoring employer. For example, Australia

allows migrant workers in its temporary skilled visa stream 60 days in which to find a new sponsoring
employer before they are required to leave the country.? It is generally very difficult to find a new sponsor
in such a short period. As a result, many exploited migrant workers are not willing to take the high risk that
they will not find an alternative employer if they bring a wage claim against their current employer and
will have their job terminated.

Recognising this, countries such as Canada, Ireland, Finland, and New Zealand have created forms of

visa portability that are narrowly targeted to sponsored workers who encounter workplace exploitation.
These regimes allow the migrants to leave an abusive employment relationship with sufficient time to find
a new sponsor and bring claims for the wages they are owed and other labour abuses. These schemes
vary based on the amount of time a worker is permitted in order to find new employment, the duration

of the new visa, and whether the worker is restricted to working in the same sector or industry. In contrast
to the other examples in this brief of mechanisms that allow migrant workers to stay for a period to pursue
wage claims, these portability examples are more likely to result in claims being pursued because they
allow the migrant to work and support themselves while their case continues and they look for a new
sponsor.

A. Canada

Canada has introduced a promising new visa to enable migrant workers to leave an abusive

employment relationship and find a new sponsor, with freedom from the risk of retaliation and time to
bring a claim for unpaid wages and other labour abuses. In Canada, migrant workers may work under

the Temporary Foreign Worker Program in which they are tied to a specific employer, or the Seasonal
Agriculture Worker Program that provides workers with limited mobility between employers in the same
sector.? In June 2019, the government introduced the Vulnerable Workers Open Work Permit (“VWOWP"),
which allows immigration officers to issue open work permits to migrant workers who are experiencing, or
are at risk of experiencing, abuse in their workplace. This work permit, which usually lasts 12 months, gives
workers the ability to escape an abusive arrangement and work while finding a new employer who will

migrantjustice.org



support their application for an employer-sponsored visa. Migrant workers are eligible for the open work
permit if they engaged in unauthorised work while on a valid work permit (but can be rejected if they
disclose unauthorised work done prior to the issuance of a work permit).* Applicants are exempt from
paying the CAD 155 work permit processing fee and CAD 100 open work permit fee.®

In assessing the visa application, immigration officers “must have reasonable grounds to believe that the
migrant worker is experiencing or is at risk of experiencing abuse in the context of their employment in
Canada”and may look to the applicant’s sworn statement, a complaint to a law enforcement agency

or other corroborating evidence submitted by the applicant.® Officers first make a determination as to
the credibility of the applicant’s information based on a“balance of probabilities” (a higher standard

than "reasonable grounds”-- described as 50 + 1%) and then, if the claim is found to be credible, to

assess the totality of the circumstances and evidence to determine whether they have reasonable
grounds to believe that the migrant worker is experiencing or at risk of workplace abuse.” Officers are not
permitted to contact the applicant’s employer and have discretion to require a follow-up interview with
the applicant.®

The VWOWP presents a promising framework that can enable migrant workers to leave abusive
employers and pursue labour claims. However, advocates have noted several challenges in its early
implementation. According to official data procured by the Migrant Workers Centre in British Columbia,
officials received 2,481 applications from June 2019 to July 31, 2021; of the 2,345 processed, the approval
rate was 57.1 percent. Migrant Workers Centre analysed decisions from 30 cases and found significant
inconsistency and confusion around what officers consider to be evidence of abuse or risk of abuse and
observed that officers “did not consider the evidence put forward in a flexible or sensitive manner.”
Applicants appeared to fare better where they had assistance in filing the application, requesting the
officers’ reasons for refusal, and requesting reconsideration. This suggests that workers with credible
claims may be denied a permit if they lack assistance in the application process.

B. Finland

Finland has a novel and promising model to help migrant workers who have experienced labour abuses
to leave an exploitative position, search for a new job, and bring a labour claim. Under this model, a
migrant worker who has been exploited by their employer can apply for an extended permit or for a
certificate of expanded right to work and change their employer.” The permit is available both for
“exploitation” and “significant negligence” by an employer which can include unreasonably long hours;
pay below what was agreed in the employment contract; or conduct that threatens the person or their
family’s health."

A Finnish government website provides information regarding the application process and factors
considered. This permit lasts 365 days, regardless of the amount of time remaining on the migrant’s work
visa. It becomes valid when the previous permit expires and remains valid until a year after the time the
extension permit is issued (recognising delays that may occur in issuing the permit)'? It is only available
to exploited workers on certain valid work visas; undocumented workers and seasonal workers are
excluded.

However, according to a 2023 report by the European organisation, Platform for International
Cooperation on Undocumented Migrants (PICUM), there is limited evidence as to how this new permit

is being implemented by the Finnish Immigration Service.'* PICUM also points to a number of limitations
of the framework. First, the permit may not be practically accessible to migrant workers since the
application costs €180 and must be submitted on paper. PICUM observes that it takes two to three
months for the application to be processed, and sometimes there are delays of up to two months in
informing a worker that their permit has been approved. Further, because the visa lasts for 365 days,
cannot be renewed, and does not permit the visa-holder to transition onto a subsequent visa, the
extension may not be an attractive option for workers with more than one year validity on their work visa
as it would result in shortening their overall stay.

migrantjustice.org
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A variation of this extension permit is Finland’s Certificate due to Exploitation by an Employer. This option
is available for individuals who were exploited by their employer but have since found new employment
(including for part-time jobs). A worker who gets a Certificate due to Exploitation remains on their original
residence permit but has the right to change employer on their existing permit without any restrictions
on the field or sector of employment.'* The certificate application costs €65 and involves the same
process and requirements as the Residence Permit although the new employer will also have to submit
documentation, in an appendix to the application, demonstrating that the individual has a new job."

Although this is an expensive process for some migrant workers, and its accessibility and effectiveness
need to be further assessed, the model in Finland offers some of the strongest protections for migrant
workers to report exploitation and pursue a claim without sacrificing their work or residence opportunities
in Finland.

C.Ireland

In Ireland, sponsored migrant workers who are exploited in the workplace can apply for a Reactivation
Employment Permit to work for a new employer.'® This permit is available to migrant workers who
encountered workplace exploitation, are still in Ireland, are now unemployed, and have a job offer

in Ireland. Domestic workers (with some exceptions for carers) are not eligible for this Reactivation
Employment Permit, nor is it available to migrants on student or tourist visas.'”” The Reactivation
Employment Permit is specific to a designated employer in a designated occupation and location. The
new job must involve at least 20 hours of work per week and must pay the minimum wage in Ireland.’

To apply, a worker must first request temporary permission to remain in Ireland with a letter from the
Department of Justice and Equality recognising their eligibility for a Reactivation Employment Permit. If
granted, the individual will receive a four-month immigration stamp (in practice, a six-month permission)
and can then apply for the Reactivation Employment Permit.” As noted in a 2022 report by PICUM,
although a job offer is not formally required for the first step (applying for the Stamp 1 Immigration
pass), in reality, an undocumented migrant will need to have an offer because the application for the
Reactivation Employment Permit needs to be submitted very soon after applying for the four-month
stamp as there is generally a lengthy processing time for the Permit.?

A worker can request a Reactivation Employment Permit for up to six months (€500) or two years (€1,000).
A worker may apply for a Reactivation Employment Permit only once, although the permit can be
renewed for up to a further three years after which it is envisaged that the migrant would apply for
long-term residency.”’ An employer may apply for the Reactivation Employment Permit for a worker, but
may not make any salary deductions or charge any fee to the worker for doing so.?> While holding the
Reactivation Employment Permit, the worker must generally stay with the designated employer for at
least 12 months but may then apply for a new Employment Permit for a different employer.®

Observers have noted that, in the past, long processing times for this visa have resulted in workers falling
back into the irregular labour market.* Moreover, because it excludes individuals who came without a
prior work permit, including many seasonal agricultural workers, it does not offer protection to workers
who are vulnerable to the most severe exploitation.”® However, this permit does offer a pathway to
regularisation and eventual residency in Ireland and, as such, offers strong legal protections for migrant
workers who raise labour violations in their worksite.

D. New Zealand

In 2021, New Zealand introduced a Migrant Exploitation Protection Work Visa, which gives migrant
workers who have reported worksite exploitation permission to remain in New Zealand with work
authorization for up to six months.?® Migrant worker exploitation is defined as “behaviour that causes, or
increases the risk of, material harm to the economic, social, physical or emotional well-being of a migrant
worker. This includes breaches of minimum employment standards or breaches of health and safety and
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immigration laws."” Excluded from these claims are infractions that are “minor” or “easily-remedied".

In order to be eligible for this six-month visa, a worker must report their exploitation to Employment New
Zealand and obtain a Report of Exploitation Assessment letter, which the agency usually provides within
a couple of weeks. The worker does not need to demonstrate further participation in an investigation.
Some advocates have raised concerns that the visa is too short and, as most work visas in New Zealand
are for up to three years, does not incentivise workers to bring claims early in the exploitation as doing so
could reduce the amount of time they can stay and work in New Zealand to six months (if they do not
find an alternative sponsor in the six month period they will need to depart New Zealand). Workers who
experience abuse in the first few months, for example, might not report it until they are within six months
of the end of their visa and work contract.

E. Belgium: Assistance to exploited migrant workers to find a new sponsor within the
standard period of portability

In Belgium, all employer-sponsored migrant workers are given a 90-day period after leaving an employer
in which to find an alternative sponsor in order to remain in Belgium. In the absence of a further extended
period for exploited workers, the Belgian government has provided dedicated assistance to some
migrant workers who have been victims of criminal exploitation to find an alternative job and sponsor
within the 90 days. For example, in July 2022, the labour inspectorate and police in Belgium identified
174 victims of trafficking at a Borealis chemical factory in Antwerp. The government brought human
trafficking charges against the company for several violations, including underpayment of the migrant
workers, and immediately cancelled close to 500 work permits sponsored by the company.?® This meant
that those workers, including those identified as victims of trafficking, were required to leave the country
in 90 days if they had not yet found a new sponsor. However, in this case, the government took steps

to support these workers in finding new jobs, connecting them to the Flemish Service for Employment
and Vocational Training, which resulted in most workers finding employment and transitioning to a new
sponsor.?

Advocates have requested that this government assistance be extended to non-trafficking cases to assist
other victims of workplace exploitation to find new sponsors during the 90-day window, which would then
enable them to pursue labour claims against exploitative employers rather than being required to depart
without redress at the end of the 90-day period.*
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2. For undocumented workers, deferral of removal or extension of stay
enables exploited workers to pursue labour remedies

Migrant workers who are undocumented or working outside of their work-related visa restrictions are
often the most vulnerable to exploitation and the least likely to report it or try to recover the wages they
are owed. This is because coming forward to address exploitation may expose them to arrest, detention,
and deportation.

A. United States: deferral of removal, with work rights, to assist in a government labour
investigation

In 2023, the United States government instituted new guidance to provide protection for noncitizen
workers, including undocumented workers, who come forward to report abuse and want to remain
temporarily in the country to pursue labour claims.

Immigration authorities in the US always have prosecutorial discretion to provide immigration relief to
individuals they encounter. One form of immigration relief is “deferred action” where the agency agrees
not to remove an individual who is otherwise deportable.?' This was used to enable undocumented
migrant workers encountered during a worksite raid to remain in the country to assist a labour
investigation.®

The US Department of Homeland Security (DHS)’s 2023 guidance instituted a new, streamlined and
centralised process for noncitizen workers to apply for deferred action to remain in the US to assist a
labour investigation.?* Under the new DHS guidance, deferred action:

+ can be granted for up to two years;*

« isavailable to individual victims of a labour violation, as well as witnesses, e.g. other employees at the
same worksite whose participation in a labour investigation and case is necessary for the agency to
document and pursue its case;

« does not confer any immigration status on an individual, but provides a migrant with protection from
deportation and time to pursue labour remedies and other immigration options; and

- provides work authorisation that is not tied to a single employer, so workers can lawfully support
themselves while pursuing labour remedies with reduced vulnerability to exploitation and bargaining
power to avoid or leave an abusive work situation.®

To obtain this protection, workers must submit a letter of support from a relevant government agency.
This includes a broad range of government agencies and actors such as state attorneys general, local
labour agencies, the National Labour Relations Board, and the federal Department of Labor (DOL).3¢
Requests for a letter may be made on behalf of a group of workers, by an individual worker or by their
representative.’” Each labour agency has its own process and standards for deciding whether to provide
a letter of support. The DHS officer processing the claim does not evaluate the merits of the labour claim
or investigation, only whether the equities of an individual case support deferred action.

The participation of a wide range of labour agencies in this process means workers have broad
opportunities to seek assistance — and incentivises different parts of government to intervene on behalf
of immigrant workers. This is important given the limited resources of the DOL, and also because local and
state labour enforcement agencies may be more accessible and active and have deeper connections

with immigrant communities.



migrantjustice.org

B. Europe: for undocumented workers subject to criminal-level exploitation, extension
of stay to pursue a civil labour claim not conditional on participation in criminal
proceedings

Numerous European countries have amended their laws to allow undocumented workers to apply for
temporary residence to pursue a labour claim, in the course of implementing the 2009 EU Employer
Sanctions Directive. This Directive was primarily enacted to prevent and sanction undocumented
migrant labour, and obliges EU member states to criminalise the employment of undocumented workers
and sanction employers who employ third-country nationals who lack legal authorisation.*® However,
recognising that undocumented workers are among the most vulnerable migrants and workers, it also
requires member states to enforce the rights of undocumented migrant workers who have been subject
to wage theft or other forms of exploitation.

The Directive requires Member States to introduce domestic legislation providing for temporary residence
permits for undocumented workers who are victims of exploitative working conditions where there are
criminal proceedings against the exploitative employer.* The Directive specifies that these criminal
offences should include “particularly exploitative working conditions’, defined as “working conditions,
including those resulting from gender based or other discrimination, where there is a striking disproportion
compared with the terms of employment of legally employed workers which, for example, affects
workers"health and safety, and which offends against human dignity”*° More than half of Member

States have domestic legislation providing for temporary residence permits for victims of particularly
exploitative working conditions short of human trafficking.*’ In many EU countries, a grant of the permit

is conditional on victims’ participation in criminal proceedings, although this is not required by the
Directive.*? Permits granted to undocumented workers who participate in criminal proceedings are
discussed in Section 5 below.

In several European countries, an undocumented worker who has endured “particularly exploitative
working conditions” can be granted a residence permit without the need to participate in criminal
proceedings.”® For instance, in Latvia, an undocumented worker “employed in particularly exploitative
working conditions” can request a one-year (renewable) temporary residence permit if the worker has
approached a court “with an application regarding recovery of the unpaid work remuneration from the
employer.*

In Portugal, a migrant worker may be given a residence permit if they are the victim of “a serious or

very serious administrative offence related to the labour relationship” including “exploitation of salary

or working hours, or in particularly abusive working conditions” provided that the claim is “substantiated
by the inspection services of the ministry responsible for employment matters,”and the individual
reports and agrees to collaborate with the relevant authorities”* An application for residency in these
circumstances must be accompanied by a statement from the Authority for Working Conditions or a
judicial authority, “confirming the collaboration of the applicant with the investigation and the existence
of indicative evidence of the offences” and also a statement by the Authority for Working Conditions
“attesting to the existence of a situation of social unprotection, wage and hour exploitation”*

Under Slovenian law, where an undocumented migrant worker can be detained and deported, they
are permitted to apply for a residence permit if they pre-emptively come forward to bring an action
against their employer “for the enforcement of employment rights"#” and their continued presence in
Slovenia for the proceeding is recognised to be necessary by a relevant court.”® To receive a temporary
residence permit, the individual pursuing a claim must submit an application for temporary residence
and is issued a certificate “which is valid as a temporary residence permit pending a final decision

on the application”* The immigration office will determine the length of the permit, which can be
extended while the proceeding continues, allows a migrant to work, and in some cases may give the
migrant access to other social benefits.>® An undocumented worker is eligible for this protection only if
they pro-actively approach the authorities. Once they are detected by immigration authorities, they
will face sanctions for working without authorisation and will be banned from applying for a work or
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residence permit for two years. In practice, however, workers are rarely able to make use of this option
because of the difficulty in proving to the State that the worker needs to remain in Slovenia during their
legal proceedings. Moreover, workers need substantial assistance from service providers to prepare this
application for a residence permit, which is not readily available.”'

These protections set an important precedent for extension of stay for exploited undocumented workers
to pursue civil labour claims. However, in their current form, they are limited in scope and accessibility.
Most fundamentally, they are generally unavailable for a worker wishing to address wage theft in the
absence of more serious criminal exploitation. Advocates also observe that, while a national law may
permit a migrant worker to apply for short-term permission to remain in the country for a period to pursue
a civil claim, this protection may not be available in practice and there is very limited data on how
frequently workers access this protection or successfully pursue repayment of wages.>> According to the
European Union Agency for Fundamental Rights (FRA), “[n]o Member State has centralised data on filed
and successful complaints that migrant workers in an irregular situation made about back payment of
due wages. This makes it difficult to assess the effectiveness of the complaint system”>3 FRA further notes
that, “even if data is available on successful claims, it is often unknown whether or not workers actually
receive back pay in the end”** Advocates report that victims also face barriers to accessing information
and legal advice on the availability of permits, on how to apply or how to request consideration.>

Additional research is required into the operation of these protections in practice, including the
accessibility of the application process and the need for resourcing of government agencies and

civil society to support workers to access visa protections. More broadly, for these provisions to have a
systemic impact, the availability of stay extensions for criminally exploited undocumented workers should
be extended to workers who have experienced substantial labour exploitation that does not rise to a

level of criminality who need temporary residence in order to hold employers accountable through civil
labour claims.

3. Proposal in Australia for a new short-term visa with work rights to enable
an exploited migrant worker to remain in the country while pursuing a
labour claim

In 2023 Migrant Justice Institute released a proposal for a new short-term Workplace Justice visa for
migrant workers, including undocumented workers, who demonstrate they are taking action against an
employer for a violation of labour law.*¢ (In light of the very large population of international students
undertaking low-wage work in Australia, and their special immigration-related concerns, the proposal
also recommends the introduction of legislative protections against visa cancellation for international
students pursuing a labour claim who have worked in breach of visa conditions which limit their working
hours, with eligibility requirements that mirror those attached to the visa.)

As of March 2023, the proposal — endorsed by over 40 peak national organisations and unions - is under
consideration by the Australian Government. If implemented, it would provide a new model and strong
global precedent for protections for migrant workers who seek to bring labour claims without jeopardising
their visa.

A migrant worker would be eligible for the visa if:

1. There are reasonable grounds to suspect that the worker’s employer has committed a non-trivial
contravention of labour or immigration law in relation to that worker (including under employment
law, workplace health and safety law and laws proscribing sexual harassment); and

2. The worker has taken steps to address the contravention. This includes assisting a relevant
government agency’s investigation of the employer, engaging with a union in relation to the
employer’s alleged contravention or having retained a private or community lawyer to pursue a
legal claim.
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Evidence of the merits of the worker’s allegation, and evidence that the worker is taking steps to seek
redress, could include:

1. Certification by a range of state and federal labour authorities, policing agencies and other
enforcement agencies conducting investigations or enforcement actions;

2. A court, tribunal or commission certifying the worker’s ongoing presence in Australia is required for the
proceedings; or

3. Certification by an employment lawyer who holds specialist accreditation or is employed in a
government-funded legal service, pro bono practice in a commercial firm, or a union. They must
certify there are reasonable grounds to suspect that a worker’s employer has contravened a relevant
workplace law, and that the worker is pursuing a legal remedy through negotiation with the employer
or a legal claim. The visa would be valid for 6-12 months, with work rights. The worker could apply for
a further Workplace Justice visa if proceedings are still ongoing.

The visa would be available to undocumented workers regardless of whether they proactively come
forward or bring a labour claim after detection by immigration enforcement officials. The full proposal
contains an extended discussion of potential concerns and responses in relation to undocumented
workers.>’

The proposal has the significant benefit of creating an enforcement community beyond government
regulators and incentivising workers to bring claims through community lawyers and unions. The
proposal also incentivises migrant workers to join a union and unions to recruit migrant workers. This
ensures government agencies’ resources are not depleted by a potentially large number of requests
for assistance and certification, while substantially increasing the government’s access to intelligence
because the worker would also be required to report the noncompliance to a relevant government
authority.

The proposal seeks to strike a balance between providing safeguards against fraudulent or unmeritorious
claims to obtain the visa on the one hand, and, on the other hand, a simple process for adducing
evidence and determining eligibility that does not create impediments to migrant workers genuinely
applying for protection. It does this by restricting certification to lawyers who hold accredited
specialisation (with increased professional reputational risk) or have no financial or other incentive to
falsely certify a claim. Eligibility is also limited to migrant workers who can demonstrate a non-trivial
alleged contravention by employers, e.g. a minimum underpayment of AUD 2,000 (USD 1,340) per
worker.

4. Multipurpose short-term visas that can be used for exploited migrant
workers to pursue a labour claim

In a handful of countries, migrant workers are allowed to extend their stay by a few weeks or months, at
the discretion of immigration authorities, while they pursue a labour claim. For example, Israel permits, in
some circumstances, a worker to stay beyond the 90 days to attend a court case and can issue a tourist
visa for this limited stay, although a worker has no right to work on this visa.®®

Hong Kong and Malaysia each have the short-term visas that may be used for a broad range of
purposes, including for migrant workers to pursue labour claims. However, because they are not
designed specifically for this purpose, they are not well-suited to supporting a migrant worker through
legal proceedings: they are costly to applicants, very short in duration and do not carry work rights. They
are merely stop-gap measures used by workers and lawyers to give migrant workers a short period of
time to collect evidence, file a claim, and possibly look for other employment once their prior position
ends. They are discussed here, however, as they show how migrant workers and their advocates attempt
to use these visas, and the deficiencies of these models demonstrate what additional features and
protections short-term visas must have in order to enable migrant workers to address exploitation.
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Hong Kong: Stay Extensions for Foreign Domestic Workers

Hong Kong employs around 380,000 migrant domestic workers annually. They are subject to several
unique immigration restrictions, including that they must live in their employer’s home and must leave
Hong Kong within 14 days of the termination of their employment contract.® These rules make it
extremely difficult for migrant domestic workers to pursue labour claims against their employers after their
employment contract ends and prior to departure.®

In the two weeks before their departure, migrant domestic workers can apply for a visa to extend their

stay and find work and/or pursue a labour claim. This visa extension does not involve permission to work in
Hong Kong (unless the Immigration Department exercises discretion to authorise work rights, which is very
rare).%!

In practice, to obtain the visa extension the migrant worker must provide evidence that they have filed

a complaint with the Labour Department.®> This complaint can be filed only after the migrant worker has
notified their employer of the claim (including calculation of wages owed) and seven days have elapsed
during which the employer has refused to pay or settle the claim. The organisation HELP Domestic
Workers can assist migrant domestic workers by calculating the wages that are owed for the worker to
present to their employer.®* Once the complaint is filed, the Labour Department schedules a conciliation
meeting between the domestic worker and their employer, generally these meetings are scheduled

within a two-week window, in light of the worker’s limited visa. However, the Labour Department does not
have authority to compel the employer to attend at this meeting.

If the employer does not attend, or if the parties refuse to settle the claim at this stage, the domestic
worker can then file a case with the Labour Tribunal. If the matter is not settled, it may go to trial, but it
may take several months before a trial can take place, and further time before the decision is handed
down.

The visa extension may be granted for the purposes of filing and pursuing a labour claim, and is usually
two weeks with further extensions while the case continues (immigration officers have discretion to grant
longer visa extensions depending on the date of the worker’s meeting with the Labour Department).

Each two-week visa extension costs around HKD 230 (USD 29.32) and does not allow the individual to
work while on the visa, so workers must pay for housing, food, and other expenses while pursuing a case.
Given that the statutory minimum salary for a migrant domestic worker is HKD 4730 a month, this cost is
prohibitive for many workers, particularly since multiple extensions will be required during lengthy judicial
proceedings. For most, the cost of visa extension and lack of work rights present insurmountable barriers
to using this visa to stay and seeing a case through.

Malaysia’s Special Pass

In Malaysia, migrant workers can apply for a‘special pass’ that allows them to stay beyond their

visa, generally for up to 30 days.** The Immigration Department will provide a pass if a migrant worker
demonstrates they are pursuing a labour claim.®® However, the issuance, renewal and cancellation
decisions are discretionary.® If a special pass is denied, the worker must leave the country the day their
work pass expires.” The pass costs 100 Malaysian Ringgits (USD $24) each time it is renewed and does not
carry work authorisation.

Advocates note that this pass is not currently a meaningful safeguard for migrant workers to pursue a
claim because it is discretionary and too short. According to research by the Malaysian Bar Council, even
expeditious hearings into labour complaints handled by the Ministry of Human Resources take 84 days on
average, and those that go to court can take significantly longer.®® Some employers take advantage of

the timing, delaying hearings so that the migrant worker has had to leave the country, often abandoning
their case.
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Itis also expensive (100 Malaysian Ringgits (USD 24) per renewal),”® and not accompanied by work
rights, leaving a worker with no lawful ability to support themselves during the legal proceedings. One
advocate, who has studied challenges to migrant workers’ access to justice in Malaysia, observes

that this pass is mainly used by well-resourced noncitizen workers.”"  In helping an Indonesian worker
in Malaysia pursue a labour claim, the union Building and Wood Worker’s International (BWI) was able
to cover the costs of this worker’s pass but notes that other migrants are required to expend time and
money to access the immigration office and pay for the pass without assurance that the pass will be
granted or, if granted, that it will provide sufficient time to pursues their claims.”

The Bar Council of Malaysia recommends reforms to ensure the special pass is an effective vehicle for
migrant workers to pursue claims in Malaysia, including by:

Making the pass automatic where a worker provides a letter from the labour department;

«  Extending the pass to minimum six months with work authorisation, and making it renewable for three-
month periods thereafter;
Waiving the fee associated with the pass for individuals who have filed a complaint;

«  Formalising the system and allowing migrant workers who cannot provide their passport to submit
other identification documents.”

5. Visa frameworks for migrant workers who pursue labour claims in criminal
labour exploitation and trafficking cases

Numerous countries offer temporary permission for an exploited worker to remain in the country of
employment where the worker participates in a criminal case against the employer, generally under the
country’s anti-trafficking laws.” This includes a range of countries in the European Union,”® United States,”
and Australia.”” This temporary residence permit is frequently accompanied by additional resources and
protections (including, in some jurisdictions, longer-term immigration status after the conclusion of the
prosecution with the possibility of permanent residence).

In some countries, an identified victim of trafficking or criminal exploitation may use the extension

of residence attached to the criminal investigation to pursue a civil claim against their former

employer. However, this civil action may be deferred so as not to prejudice the criminal proceeding.
Acknowledging this, some jurisdictions specifically provide for a further extension of stay to a victim of
crime to recover unpaid wages. In Germany, for example, a victim of crime who has been issued a
temporary residence permit may subsequently extend their stay beyond the criminal proceeding if they
have not yet received the wages they are owed and if “it would represent particular hardship for the
foreigner to pursue his or her claim from abroad"’® In practice, however, this extension of stay to recover
wages does not appear to be accessible to workers, who rarely have assistance in filing claims and are
not permitted to be represented by a union. In the Netherlands, a victim of criminal exploitation is eligible
for a short-term residence permit if, once “the criminal investigation or prosecution has been completed,
... there is a wage claim procedure before the subdistrict court””®

In accordance with Article 13(4) of the 2009 EU Employer Sanctions Directive, more than half of Member
States have domestic legislation providing for temporary residence permits for victims of “particularly
exploitative working conditions” short of human trafficking.2’ In some Member States, the residence
permit can be extended beyond the conclusion of the criminal proceedings, until the victim has

been paid the outstanding wages. For example, in Slovenia, if the victim is claiming wages owed the
temporary residence permit can be extended for up to one year.®" Hungary also allows a residence
permit to be granted “by initiative of the court, to third-country nationals who have been subjected to
particularly exploitative working conditions”® This permit can be extended by up to six months each
time and renewed “until the definitive conclusion of proceedings brought by the third-country national
against his/her employer for the purpose of recovering outstanding remuneration”® (See Section 2
above for a discussion of several countries that allow a residence permit to be granted to victims of
particularly exploitative working conditions without the need to participate in criminal proceedings.®*)

migrantjustice.org
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These frameworks provide important precedents of migration settings that ensure migrant workers who
participate in criminal prosecutions can also stay to obtain civil remedies for the wages they are owed.
However, in reality, they only provide civil labour remedies to a very small number of exploited migrant
workers. These protections are generally not available for a worker wishing to address wage theft where
the State declines to purse a criminal case or the worker does not wish to participate.

Criminal investigations and prosecutions in relation to these offences are exceedingly rare. They require

a substantial investment of resources in law enforcement because of the complexity of these criminal
offences and the need for evidentiary standards to meet a criminal, rather than civil, burden of proof.
Authorities are likely to prioritise cases impacting the largest number of people and with the most severe,
documented abuse.

As discussed in Section 2 above, there is almost no data on migrant worker wage complaints in this
context, and advocates report that victims face substantial barriers to accessing the application and

as a result, these protections are often unavailable in practice®* As noted above, for these provisions to
have a meaningful impact, existing frameworks for visas and services for victims of trafficking and criminal
exploitation should be extended to workers who have experienced substantial labour exploitation that
does not rise to a level of criminality, and regardless of whether criminal offences are prosecuted. who
need temporary residence in order to hold employers accountable through civil labour claims.
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Conclusion

Governments must create migration frameworks that reduce the vulnerability of migrant workers who
address exploitation, and genuinely enable large numbers to extend their stay for a short period in the
country of employment to remedy wage theft and hold employers accountable for labour violations. A
number of countries have introduced promising laws and policies to achieve these goals. Some, such as the
new U.S. deferral of removal policy and various visa portability options, hold potential to enable a significant
number of migrant workers to leave exploitative employers and recover the wages they are owed . Others,
such as extensions of stay to pursue civil claims in the context of criminal exploitation, are promising on
paper, but implementation must be overhauled to fulfil their potential beyond the small numbers of migrant
workers that currently benefit. A small number of examples, such as short term visas without work rights,
suffer from fundamental design flaws that limit their effectiveness.

Governments seeking to develop effective models must ensure short-term visas or extension of stay have:
«  Application to a broad range of non-trivial labour violations, without onerous evidentiary
requirements, to ensure that a sufficiently large number of migrant workers are eligible for visa
protections to pursue labour claims;

« A swift and accessible application process, with very low or no application fees;
«  Work rights for the duration of the visa/extension, not tied to a single employer;
«  Duration sufficient to pursue a labour claim, with options for extension if proceedings continue;

«  Adequate support for migrant workers to apply for visa protections and to pursue labour claims
including resourcing civil society organisations and trade unions that assist migrant workers;

«  Eligibility not contingent on government pursuing a criminal prosecution or workers acting as
witnesses. Ideally, certification of a meritorious labour claim can be provided by a diverse range
of government agencies, and by accountable private actors.

Given the striking commonality of migrant worker exploitation and barriers to justice in all regions of the
world, we encourage governments, advocates, trade unions and international organisations to continue to
share developments and lessons learned as they work towards developing global best practice models that
overcome migration-law and policy obstacles to migrant workers' access justice for wage theft.

For a detailed case note on the U.S. protections from removal, and other reports, videos and
more information on how governments and business can improve migrant workers access to
justice for wage theft, visit www.migrantjustice.org/wagethefta2j
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