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Preface

China’s rapid development, emerging urban middiess| aging population, and growing
household income are fuelling a demand for domestigices such as cleaning, nursing, or caring for
senior citizens. Domestic work will soon becomahior Chinese families, communities, and societies
Domestic service also presents important employrapportunities for millions of rural workers with
lower skills and education levels, giving them thance to work themselves out of poverty.

Domestic workers are often migrant workers — wglito accept demanding but low-profile
jobs in the hope of securing a better life for tHamilies, while providing services without which
modern societies and economies would stop functgpriiowever, domestic work is rarely perceived
as “proper” employment. The nature of the empldpeivate households), the traditional absence of a
valuation system for care services, and perhaps the=fact that care work is dominated by women
are all contributing factors to the marginalizatioh domestic work. The 2030 Agenda targets the
recognition and valuation of unpaid work and dorngestork to achieve gender equality and the
empowerment of women and girls (Target 5.4). Mosiestic workers do not have a sense of
professional identity and stability due to a lad¢kexognition as workers and a vulnerability to elgc
work deficits, including excessive working hoursop working conditions, and low pay. It is time to
reconsider the place of professional care servéces formalized domestic work in China’s future
labour market landscape. Domestic work means tieewf work for many workers and families alike.
The International Labour Conference had this in dnimhen it adopted the Domestic Workers
Convention (No. 189) and Domestic Workers Recomragod (No. 201) in June 2011.

This study on domestic workers in China was coretlietnder the EU—China Dialogue on
Migration and Mobility Support Project, a collabtioa between the International Organization for
Migration and the International Labour Organizatibtmded by the European Union. It examines the
current situation of domestic workers in China watifocus on the case study of Beijing, including
domestic workers’ recruitment, employment, workowgnditions, social security, accessibility to legal
protection, and complaint mechanisms. The studwtifies the gaps in the national policies and
practices concerning domestic workers in Chinaghtlof international standards and good practices.
In addition, the study provides relevant policyaeenendations to narrow the gaps with regard to
international instruments and to promote the lpgite rights of domestic workers in China. The study
is not only an illustration of the socioeconomiggut of migration on development — and urbanization
in particular. It is an expression of hope that detit work may transition from the informal to the
formal economy and become a fully-fledged urbarolebmarket in its own right in China’s near
future.

Tim De Meyer
Director
ILO Country Office for China and Mongolia
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Executive summary

This research was conducted under the EU-China@ial on Migration and Mobility Support
Project”, a collaboration of the International LaboOrganization (ILO) and the International
Organization for Migration (IOM), funded by the Reaarship Instrument (PI) of the European Union
(EV). The study aims to provide primary data andevce-based recommendations for policy-makers
to better protect the rights and interests of ddimegorkers, and to narrow the gaps with regard to
compliance with the provisions in the ILO Domesftiorkers Convention, 2011 (No. 188nd other
relevant international labour standarsis as to improve the social status, working coond#j and living
conditions of domestic workers in China.

The main findings of the study are as follows:

I.  There is arelatively large gap between current  Chinese legislation regarding
domestic workers and the provisions contained withi n Convention No. 189

The Domestic Workers Convention, 2011 (No. 18%dithed international labour standards for
domestic workers and requires ratifying countriegmact legislation to ensure that domestic workers
have equal access to labour and social securitytstigHowever, at present, only those domestic
workers who have signed labour contracts with egg#system-based domestic service companies in
China (i.e., domestic workers who are directly esgptl by and receive their wages from a domestic
service company) can be protected under the Labawr 1994 as “workers”. Domestic workers
employed by employee system-based domestic sesoiopanies account for no more than 10 per cent
of domestic workers in China; the existing labond &ocial security standards do not apply to more
than 90 per cent of domestic workers. This meaas#st majority of domestic workers are covered by
civil law, and they do not have legal labour rigtite meet the standards set in Convention No. 189.

The existing laws exclude the majority of domestiorkers from labour and social security
protections. Current labour legislation does n&gntionally exhibit employment discrimination oreth
basis of sex, but with females accounting for 096rper cent of domestic workers, labour laws
excluding domestic workers effectively put womenaatlisadvantage. This meets the definition of
gender discrimination found in Article 1 of Convemt on the Elimination of All Forms of
Discrimination against Women, 1979.

This disregard for domestic workers’ right of lab@ecurity and indirect gender discrimination
not only increase the vulnerability and margindlaaof domestic workers, but also intensify cort8i
within the domestic service market. Because of endatory and universal nature of current
legislation, indirect institutional discriminatioagainst women and direct discrimination against
domestic workers ultimately deny the labour seguights of nearly 20 million domestic workers in
China. Therefore, legislators must break their m@dhat the employing party under a labour cottrac
must be a unit or entity (i.e., a business or staterprise), and that labour law does not apply to
private households. Legislators should abide by tieiversality of human rights and
non-discrimination principles enshrined in intefoaal instruments. Efforts should be made through a
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tripartite consultation mechanism and social diaetp establish the legal status of domestic warker
as “workers/labourers”, and to entitle all domestarkers to labour and social security rights.

Currently there is only one ministerial regulatiom domestic workers, the Interim Measures for
the Administration of Domestic Service Sector issbg the Ministry of Commerce on 18 December
2012, which is at the lowest level of legislatitiris little known and inefficiently implementech this
regulation, employers of domestic workers are defias “consumers” and therefore shall be given
special protection, which deviates from the staimipaf protecting domestic workers’ rights.

Il.  The need for government to formulate specificl  abour protection standards for
domestic workers

Chinese labour law has higher labour standarderimg of working hours and other conditions
than those found in International Conventions,thase standards largely do not apply to the domesti
service sector. As a result of the existing highola protection standards employee system-based
domestic service companies face too much risk andheavy a burden when it comes to service
management. The sustainable development prospmcthi$ industry are gloomy. In order to obtain
financial subsidies for social security insurare@ne companies operate as "one company with two
systems”. That is, the company registers two basifEenses: one is a business license for an
employee system-based domestic service companypttiex license is to act as an intermediary
system-based domestic service company (i.e., atfianplaces domestic workers in a home for a fee,
but then has no further relationship with the woyk8ome employee system-based companies have
switched entirely to the intermediary system cortghje All of the above affects the formalization of
the domestic service sector.

The domestic service sector has its unique featurbe vulnerability of domestic workers
requires special protection of personal safety lamthan dignity. Differences in labour intensity and
environment, randomness of employers' instructamg ambiguity concerning the boundary of work
and rest require unique rest- and standby-wageatds. The conflict between the "right to know'r(fo
both employers and domestic workers), the "righingpect" (for labour inspection authorities), and
the "right to privacy" (for both employers and datie workers) — as well as gaps in the financial
capacity of employers — requires more balancedideretion. In particular, the employers’ “right to
privacy” conflicts with the “right to inspect” ofhe labour inspection authorities. Provisions in
Convention No. 189 that treat these issues areimadided in the Labour Law 1994. “"Labour
inspection”, "right to privacy”, "standby", and ethlabour standards required in Convention No. 189
are not mentioned in the Interim Measures for tdenAistration of Domestic Service Sector 2012. It
is necessary to develop specific labour standaydshe domestic service sector based on its unique
characteristics.

The following considerations should be taken intocaint when setting labour security standards
for domestic workers:

» the degree of optionality and inclusiveness ofadosurance;
* supplementation of commercial insurance;
» the partially mandatory feature of commercial irswe;
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» priorities of human rights protection;

» the moderate flexibility of working hours;
» the feasibility of dismissal protection; and
* demonstration of targeted support.

Institutional discrimination should be eliminateddacore labour standards on equal employment
put forward by the ILO should be promoted so ascteate favourable conditions for signing
Convention No. 189.

lll.  Good practices for promoting the urban integra  tion of and decent work for
domestic workers

Relevant government departments at all levels hetveduced numerous regulations and policies
related to domestic service, and have enacted @&uof domestic service standards in order to
resolve problems of domestic service being in skapply or not attuned to the needs of the empoyer
Employment opportunities have also been promotell thie aim of relieving the burdens that come
with the ageing of the population. Local governrsemte piloting projects to enable domestic workers
to enjoy the same labour rights as workers in otoaupations through fiscal support to employee
system-based domestic service companies.

The income of domestic workers has increased sigmifly over the past decade. The situation of
unpaid wages has become less widespread, and domesker living conditions have improved.
With regard to employers’ and domestic service rpniges’ treatment of domestic workers, there are
also positive developments. Civil society organaa are playing an increasing role in helping
domestic workers better protect their rights aridgrate into city life.

Although the low entry threshold into the domes&rvice sector allows many elderly rural
women with lower educational levels to migrate ftties for work and escape poverty, skills
development plays an important role to help doroestirkers better meet market demand and improve
their income and employment conditions. Vocatiomaining policies and skills appraisal subsidies
should be expanded further to promote the profesfimation of the occupation. Domestic service
practitioners should be encouraged to participatedcational skills appraisal. Guidance on wage
levels appropriate to different occupational slallels within the domestic service market should be
released to motivate domestic service practition@rmcrease their income by improving their skill
level.

In addition, community organizations and profesal@ocial workers should be given full play to
help domestic workers protect their rights andyfulitegrate into urban society. Community-based
"Domestic Workers' Homes" should be establishedfutaction as a social gathering place and
communication platform for domestic workers thatwabhelp them create an equal and harmonious
living and working environment. Development of thesommunal links, together with the
improvement in laws and policies, would contribtdebuilding an advanced domestic service culture
for the whole of society.
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Chapter 1.  Introduction

1.1. Background and literature review

In 1978, China began to implement the basic natipalicy of Reform and Opening Up, and the
economic system started the transition from a @dmeconomy to a market-orientated economy. The
demand among dual-earner families in big citiesdlmmestic workers has always existed. Many urban
residents, however, are not willing to engage iis thhpe of work. Therefore, domestic work has
become an attractive employment option for rurainso due to the sheer demand for these services.
In 1982, the Departments of Labour in some citealdished employment intermediary agencies and
provided vocational training in domestic service ¥aomen in regions with abundant rural surplus
labour. This training was often supplied througbalowomen's federations and labour bureaus. Also,
labour transfer and training bases were establisbddcilitate rural-urban labour migration and to
address the demand for domestic workers among urbaseholds (Yang, 2008). In 1982, the first
domestic service organization — "8 March" DomeS@arvice Center — was established, which was
promoted by the All-China Women's Federation.dttetd recruiting a large number of rural women to
work as domestic workers in Beijing. However, tlaigour transfer of rural women did not achieve the
expected outcomes in terms of meeting the urbaraddrfor domestic workers. With market demand
exceeding the official supply, a large number afgie and even illegal domestic service intermediar
agencies sprang up. In addition, many rural womép went to Beijing and other major, primarily
coastal, cities for the first time were introdud¢egaid domestic work by friends and relatives vilad
been residing in these cities for a longer peribiihee.

On 3 July 2000, the former Ministry of Labour andcil Security issued th&lational
Occupational Standards for Domestic Workées €l 55 7t [E K Bk A7 14 )). The term “house maid”,
the traditional way of describing this occupatiams officially changed to "domestic service provide
(In research circles domestic service providergeiierred to as "domestic workers", which is thente
that will be used throughout this paper.) Sectangards were established, and domestic workers were
required to obtain a certificate in order to pravithis service. (Ma, 2011). In 2002 the State Cibunc
issued the Decision on Cancellation of the FirstcBaf Administrative Examination and Approval
Projects (issued by the State Council [2002] N9, 24d the requirement for the domestic workers to
only begin working after acquiring a professionadtificate was canceled in Article 178.

In 2003, the Government and private companies estantorking together to develop human
resources by providing domestic service skillsnirej for women in rural regions with abundant
surplus labour and organizing these women to folzk jin cities, which served as another mode of
labour transfer. To boost the migration of ruraipbus labour in an organized, effective, and scaied
way, the Government successively launched a sefrigsecial trainings for rural women in labour base
counties in Sichuan, Shaanxi, and Gansu provincasg, 2008). However, domestic workers — more
than 96 per cent of whom are female — encounterbdsé of problems in the cities, such as long
working hours, unguaranteed rest and vacation, ragaation conditions lower than the general
standard, sexual harassment, and a lack of sosatdnce for injuries and serious medical problems.
(Wang, 2010).
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On 16 June 2011, during the 100th session of tteedational Labour Conference in Geneva, the
Decent Work for Domestic Workers Convention, 208ib.(189) and its Recommendation (No. 201)
were adopted. Twenty-two countries have ratifie@ tBonvention. The Convention No. 189
established international labour standards for dimevorkers and required ratifying countries to
enact legislation to ensure that domestic workexehequal access to labour and social securitystigh
The adoption of this international instrument was tesult of years of joint efforts by the Intefaaél
Labour Organization (ILO) and domestic worker dstivfrom a variety of countries.

Following the adoption of the Convention, a largenber of Chinese scholars began studying the
rights of domestic workers in China. They explotteel situation and the legal roots of the infringaime
upon domestic workers’ personal and property rigistsvell as the lack of labour and social security
rights for domestic workers. Chinese researcheve grked to promote legislation that would fully
protect domestic workers’ equal employment rightsl aocial security rights. HDawu (2012)
revealed the structural characteristics of theffgtdbility” of domestic workers in China:

the composition of the labour force is predominafgmale;

the source of the labour force is primarily rurgernal migrants;
the social cognition aspects of the "master—setvatdtionship;
the general lack of social recognition for domestark;

the isolation of the "island" type of social comriaation;

the "informal" nature of the employment; and

the "outside of labour law" character of rightstpaion.

NooaprwDdPE

These aspects are some of the reasons why domestiers find themselves in a vulnerable
position at the bottom of the society. The institaél lag in legal protection of the rights andeissts
of domestic workers excludes domestic workers ftbe protection of labour law, showcasing their
vulnerable position. Therefore, incorporating dotceg/orkers into the institutional framework of
labour law is a necessary institutional decisiaquied to bring change to the current situatioffter
comparing Convention No. 189 and Chinese labour the research team reaffirms that there is a
need to "follow the principle of universality of tman rights and non-discrimination; break the mihdse
that labour law does not regulate employment ingtei households; and establish labour and social
security standards for domestic workers throughrigartite consultation mechanism and social
dialogue" (Liu, 2012, p. 40).As of now, 22 countries have signed Convention N&F; most
signatories are destination countries for eith&rimal or foreign domestic workers in Latin America
and Europe. The Philippines is the only countrihia Asia—Pacific region that has signed Convention
No. 189. The Philippines and other ratifying coiggrhave introduced national laws to protect the
rights of domestic workers.

1 Hu Dawu (2012).Comparison and Reference—Study @gal Protection for the Labour Rights of Domestic
Workers. China University of Political Science drav Press.

2 Liu Minghui (2012). The Impacts of Decent Work fdomestic Workers Convention on Chinese Legislati®oilection of
Women's Studies (3),40.

3 Asia: the Philippines; Latin America: Argentindufnational State of Bolivia, Chile, Colombia, GasRica, the Dominican
Republic, Ecuador, Guyana, Nicaragua, Panama, Bayag/ruguay; Europe: Belgium, Finland, Germang|and, Italy,
Portugal, Switzerland; Africa: Mauritius, South Af.
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As noted above, the Chinese Government is implangean urbanization strategy to promote the
integration of migrant workers into cities. Becaudeits rapid development, the domestic service
sector has received increasing attention. The GhiGovernment has set up a special department and
introduced a series of policies to support andlegguhe development of the domestic service sector

In July 2009, the State Council established thertigpartmental Joint Meeting on the Promotion
of Employment in the Domestic Service Sector, whigts led by the Ministry of Human Resources
and Social Security and participated in by the dfatl Development and Reform Commission, the
Ministry of Civil Affairs, the Ministry of Financethe Ministry of Commerce, the All-China Federation
of Trade Unions, the Communist Youth League CenBammittee, and the All-China Women's
Federation. The aim of the joint meeting was téheir the integration of multiple relevant departisen
and to jointly promote the development of the ddmeservice sector.

In September 2010, the General Office of the STatencil issued the Guiding Recommendations
on the Development of the Domestic Service Indu@thy. 43 [2010] of the State Council), which put
forward guiding opinions on such areas as the dgwaént plan for the domestic service sector; policy
support; the standardization of market order; throvement of the professional skills of practigos)
the protection of the legitimate rights and intesesf practitioners; and the strengthening of
organization and leadership in the developmenbaifeakstic service.

In September 2011, the Ministry of Finance andStete Administration of Taxation issued the
Notice on the Exemption of Business Tax on DomeSéovices under the Employee System (No. 51
Finance and Taxation [2011]), which stipulates finat 1 October 2011 to 30 September 2014, the
income of domestic service enterprises obtainewoh sach domestic services as provided by domestic
workers under the “employee system” shall enjoy #emption of business tax. Employee
system-based domestic service enterprises refarsioesses which directly employ domestic workers
and pay their salaries, even though the domestikevgerforms their work in a private residence.
This is in contrast to intermediary system-baseehnags, which place domestic workers in private
households but then no longer have any direct respitity for that worker, and the worker’s
employer will be the head of the household. Foreram the operation and management models used
by domestic service enterprises, see section 20&vbe

On 27 November 2013, during the inspection of Simesister Domestic Service Company in
Jinan, Shandong Province, President Xi Jinpinglphmed, “Domestic service is a social need. Many
families have the responsibilities of looking afteeir elderly parents and raising their childréo.
help others is also to help ourselves. Domestiwicershould have integrity and it should be
formalized.” The relevant government departmentallaevels introduced numerous regulations and
policies related to domestic service and enactedmber of domestic service standards in order to
resolve the problem of domestic service being ortssupply or not attuned to the needs of emplgyers
and to promote employment opportunities that helpase the burdens that come with the ageing of
the population.

In December 2014, the Ministry of Human Resources &ocial Security, the National
Development and Reform Commission, the MinistryGa¥il Affairs, the Ministry of Finance, the
Ministry of Commerce, the All-China Federation ofadle Unions, the Communist Youth League
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Central Committee, and the All-China Women's Felitamgointly issued the Notice on Carrying out

the Standardization and Professionalization of Dwenestic Service Sector (No. 98 [2014] of the
Ministry of Human Resources and Social Securityhicw put forward specific and detailed

requirements for the standardization of the doroeséirvice sector and the professionalization of
practitioners in the domestic service sector. Lgmalernments are piloting projects to enable doimest

workers to enjoy the same labour rights as worlersther occupations through fiscal support to
employee system-based domestic service companies.

1.2. Research objectives and scope

The research team conducted this study on recraftneenployment, and working conditions of
domestic workers in Beijing, with a particular fecon working hours, leave, remuneration, social and
maternity protection, medical insurance, awareredskegal protection and complaints mechanism,
relevant laws and policies, and the existing pnaisleThis study presents the results of the anabfsis
primary data collected during the first quarter26fL6, and provides expert advice for the competent
government departments to enact regulations andig®to protect the rights and interests of dormest
workers. The recommendations in this report aimdwtribute to narrowing the gap between Chinese
labour law and international labour standards €értipular Convention No. 189) to improve the social
status as well as working and living conditionglofmestic workers.

1.3. Research methodology

The research team conducted empirical researctoltect and analyze relevant information.
Conclusions and recommendations are presented eaftduating and documenting the recruitment,
employment, and working conditions of Chinese ddimesigrant workers.

1.3.1. Literature review

Reviewing relevant literature on the rights of dstite workers in China and abroad proved
helpful in understanding:

« the laws and policies concerning domestic workérthe national and local levels since
China's Reform and Opening Up policy began in 1978;

< the historical evolution of the recruiting process;

» transitions in the operation and management mad@smestic service enterprises;

« changes in the status of domestic workers;

« the living and working conditions of domestic warkeand

» the global ratification situation after the intration of Convention No. 189.

In addition, by comparing relevant Chinese lawshwte articles of Convention No. 189, it was
possible to identify those components of natioregidlation that are in compliance with the
Convention as well as existing gaps.

1.3.2.  Empirical research

1.3.2.1. Focus group discussions
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Two focus group discussions were organized in otdeexplore the specific conditions and
circumstances of domestic workers. Focus GroupINeas conducted on 3 March 2016 at the Beijing
Jiayuexiang Domestic Service Co. Ltd and consisteten participants (including seven domestic
workers, two managers of domestic service enterpréd one employer). Focus Group No. 2 was
conducted on 9 March 2016 at the Beijing Human Ress and Social Security Bureau and consisted
of eight participants from domestic service entiegs, the Ministry of Human Resources and Social
Security (MOHRSS), the Labour Science Instituteiliaftd to MOHRSS, and the Home
Economics/Domestic Studies institute.

A number of different topics were raised duringsthéocus group discussions to cover a broad
range of issues related to the domestic serviders@mpics covered in these discussions included:

* aspects of the daily lives and challenges of domesbrkers, such as cost of leaving
home to first undergo training in Beijing, workiegnditions and remuneration, domestic
workers’ needs and the principal difficulties tHfage, the current degree of occupational
recognition, and their future plans;

« the policies of the Beijing Municipal Government sapport employee system-based
domestic service companies, the implementatiorhe$e policies, and their impacts on
domestic workers;

e the comments and views of employers and the masagjelomestic service companies
with regard to domestic service sector and theicomemendations for how the
Government may better regulate the sector;

« reasons why university graduate students majoringdme Economiésare not willing
to engage in domestic service; and

« the differences in the feelings and perceptiondavhiestic workers employed through the
two management models (i.e., the employee systesus¢he intermediary system).

The focus group discussion helped the research teédentify an evidence base for
recommendations to improve the situation of dornestirkers suffering discrimination, in particular
through participant propositions for developing tliection of legislation.

The research team acknowledges that participatiding two focus discussion groups was limited
and not necessarily representative. To avoid givindue weight to the information obtained in these

4 China Women's University, Tianjin Normal UniveysiHunan Women's University, Dongchang College dfiaocheng
University, Jilin Agricultural University, BeijindNormal University, Zhuhai, Anhui Sanlian Collegehave all established a
Home Economics major. The main curriculum offers tbllowing courses: Introduction to  Sociologyc&l Medicine,
Social Psychology, Introduction to Life Science,pied Nutrition, Eugenics, Child Care and EdugatiPsychological
Counseling and Guidance, Family Medicine, Socialuggy, Family Investment Banking, Life AesthetidGerontology,
Public Utilities Management, Family Ethics, Mareagnd  Family Counseling. China Women's UniverSgnior
Vocational School offers the following professiosale courses for its Advanced Domestic Serviemad$ement major:
Modern Home Economics, Health Education, Famillyids, Health and Nutrition, Health Care and Nugs@ourses.
Employment orientation: serve as grassroots m&sagnd trainers in domestic service companiegigordomestic
service companies, community management, and\eklrvice agencies, etc.
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discussions, the researchers conducted a questierseivey and in-depth interviews by integrating
financial resources from other projects. This apphohelps ensure that the information obtained is
both in-depth and widely representative.

1.3.2.2. Questionnaire survey

A closed questionnaire survey was conducted to cehgmsively understand the status quo of the
domestic service sector in Beijing, and a stais@malysis was conducted on the collected infaonat
Between 20 January and 29 April 2016, the resetam distributed 350 questionnaires to domestic
workers, employers, and domestic service entepriseotal of 288 questionnaires were filled oud an
returned to the research team, a response rat@.8fgr cent. The breakdown of questionnaires
distributed, completely filled out, and returnedssfollows:

« domestic workers: 200 questionnaires distributéaytoch 156 were completely filled out
and returned — response rate of 78 per cent;

« employers: 100 questionnaires distributed, all ahwvere completely filled out and
returned — response rate of 100 per cent

» domestic service enterprises: 50 questionnairgghilised via the online platform of the
Beijing Association of Domestic Service, of whicB @vere completely filled out and
returned — response rate of 64 per cent.

Forty-four domestic worker questionnaires and 1@ ektic service enterprise questionnaires were
determined to be invalid due to incomplete answers.

The questionnaire survey was conducted to bettdenstand the status of and existing problems
within the domestic service sector in Beijing. Imf@tion was collected on recruitment, the signihg o
contracts, rest and vacation, wage levels, soei@rity, complaints procedures, and the desires and
needs of domestic workers, employers, and domssticice enterprises. The results of statistical
analysis were documented and served as a basevdtwating the working and living conditions of
domestic workers. These results also helped builel foundation for evidence-based policy
recommendations for improvement of the sector. Sdrapling of this survey has potential limitations
due to the limited number of respondents.

1.3.2.3. Field observations and in-depth interviews

The research team collected primary data througld ftbservations and in-depth interviews to
supplement the inadequacy of questionnaire sui/eg.team went to domestic service enterprise to
conduct on-site observation of the recruitment @ssg visited training institutions to investigabeit
training courses; and went to employers’ homeshgeove the actual practice of maternity matrons.
Fourteen people were interviewed in depth, inclgdin

» an official from the Ministry of Commerce;

» an official from the Beijing Municipal Human Resecas and Social Security Bureau;
» the president of the Xi‘an Domestic Workers Union;

« aformer officer in charge of the Migrant Womenlslg;
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« amanager from an employee system-based domesticesenterprise;

* amanager from a membership system-based domesticesenterprise;

* amanager from an intermediary system-based darrsestiice enterprise;
* two employers;

e auniversity graduate student majoring in domesgiwice;

» the head of a domestic worker training institutiang

» three domestic workers.

The interviews helped better understand the working living conditions of domestic workers,
their occupational recognition, the types of disgnation they suffered, and their needs and
expectations for the legislation. The interviewsoahelped better understand the attitudes held by
managers of domestic service enterprises with detgathe domestic service sector, their perception
decent work for domestic workers, and the influsnaithe "employee system”, "intermediary system"”,
“hybrid system”, and “membership system” managemantlels on domestic workeérsLikewise,
interviews provided greater understanding of goremt management with regard to domestic service;
non-governmental organizations (NGOs) work in saéeding rights; good practices for employers to
provide better treatment of domestic workers; dr@drteeds and expectations of domestic workers.

This report will explore a number of approachesveer from the above research to narrow the
gap between national legislation and internatited@bur standards (in particular Convention No. 189)

5 For an explanation of what is meant by each afehmodels, see section 2.2 below.
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Chapter 2. Overview of the domestic service sectan China

2.1. Scale of domestic service enterprises

According to the latest data obtained from the Btityi of Commerce, there were over 60,000
domestic service enterprises in China in 2014, wh#t number basically unchanged compared with
previous year. According to the Ministry’'s data,erin were 20.34 million domestic service
practitioners in China in 2014, a 13.0 per centéase on the 2013 figure of 18 million. Among these
domestic workers, maternal and child care workec®anted for 30.5 per cent (2.5 % higher than in
2013); workers in elderly care accounted for 194 gent (3.6 % higher than in 2013); and hourly
workers accounted for 27.0 per cent.

The total gross income of national domestic sereitirprises in 2014 was 230.4 billion Chinese
yuan (CNY), representing a 20 per cent year-on-ggawth from 2013 (for which the total gross
income was CNY192 billion). The total profit of matal domestic service enterprises in 2014 was
CNY17.3 billion with a year-on-year growth of 11p8r cent (CNY15.6 billion in 2013). The domestic
service sector as a whole generated revenue of C[89Q per capita with a year-on-year growth of
5.6 per cent (CNY10.7 thousand in 2013). Largeesclimestic service enterprises, which for the
purposes of this report refers to enterprises waithual incomes of over CNY5 million, accounted for
23.5 per cent of all domestic services enterprise2014, an increase of 1.5 per cent from the year
before. Chain domestic service enterprises accdudnte?1.4 per cent of the total number of domestic
service enterprises in 2014 with a year-on-yeawtrof 1.9 per cent. The revenue of chain domestic
service enterprises was CNY137.3 billion in 20Jletaanting for 59.6 per cent of total revenue within
domestic service sector, with a year-on-year irsged 2.6 per cent.

E-commerce among large-scale domestic service piges is also developing rapidly. The
e-commerce of domestic service, represented bypeidi-offline (020) model, is growing explosively.
(Online-to-offline means to combine offline busisespportunities with the Internet, making the
Internet a platform for offline business). Cloudchteology combines offline domestic service
enterprises with online skills appraisal, supplg @emand matching, satisfaction evaluations, reward
and punishment mechanisms, payment and settleramt, which is reconstructing the business,
operations, and management models of domesticceeewiterprises.

For example, the procedure of the domestic semmterprise Ayilaile operates as follows: Online
consulting — interview — contract signing and paymenrt getting on board— feedback and
complaints— contract extension or termination. The 020 moded lower costs with regard to
recruitment and operation when compared with ti@ail physical offices. Likewise, the massive
reserves of information online bring a large numbg&ropportunities to hourly workers. However,
while this model does provide management of domegtrkers, in most cases no contracts are signed
with these workers.
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2.2. Operation and management models of domestic se  rvice enterprises

2.2.1. Employee system

Under the employee system, the domestic serviegmige and the domestic worker sign a labour
contract and establish labour relations after iitoent. The domestic worker will then be dispatched
to a specific household to provide domestic servitke domestic service enterprise charges a
management fee and sets the wages of domestic mgoblased on a Domestic Service Agreement
signed with the client (typically the head of theubkehold). The domestic service enterprise pays the
domestic worker as an employee; completes sogaramce procedures for the worker; and bears the
obligations of social insurance payments afterdeductions as prescribed by law. Domestic service
enterprises provide both pre-placement and onehetjaining for employees. The enterprises are
responsible for collecting feedback related togkevice provided by the domestic worker; informatio
on the tasks the domestic worker is asked to parftre living conditions of the domestic workergth
degree of harmony between the service recipiergs, @lients) and the domestic worker; etc. The
domestic worker should be replaced in a timely nearin cases where a replacement is required.
Under the employee system model, domestic servitaxrises are not only responsible for managing
when domestic workers enter and leave a clientisséloold; they also participate in settling disputes
between domestic workers and clients, and assisedtic workers in protecting their rights.

The pre-placement and on-the-job trainings for dsimeworker employees are part of
occupational training, which is an obligation oétemployer regulated by labour law. These trainings
are designed and implemented by the domestic seerviterprises. Complaints from domestic worker
employees will be reported to the Government’s lalf®ecurity Inspectorate, which is charged with
ensuring that domestic service enterprises proweicieupational training for their employees. The
research team has not found evidence of any repoomplaints to the Labour Security Inspectorate.

2.2.2.  Intermediary system

Many domestic service enterprises are purely inddiary agencies, in which the domestic
service enterprise acts as a mediator in the doosstvice market by placing domestic workers into
households for a fee paid by the head of houseldldr charging this lump-sum intermediary fee, the
domestic service enterprise will no longer have eglgtionship with the domestic worker and the
household owner. Under this arrangement the hedmba$ehold is considered to be the employer of
the domestic worker.

2.2.3.  Hybrid system

Under a hybrid system, domestic works are direethyployed by the household in which they
work, but after placement the domestic servicerprise continues to provide services to both the
domestic worker and the employer. Domestic sergitterprises will charge clients with intermediary
fees — also called management fees — either idwne sum or on a regular basis. For example, they
may collect CNY500 from domestic workers and CNY&0@m employers to provide them with
one-year of intermediary service. The enterprisesluct vocational training for domestic workers and
register and archive workers’ information. In agidi{ the domestic service enterprises may provide

Conditions of Work and Employment Series no. 92 13



household or electronic tracking management seswvicanonitor the service quality provided by the
domestic workers but also the working conditionseatployers' homes. The enterprises will also
accept complaints from both employers and domestickers. Generally, hybrid system-based
domestic service enterprises purchase commeraaleat (health) insurance for domestic workers. In
an example of a typical arrangement, a domestidcgeenterprise will pay CNY60 to an insurance
company for each domestic worker. If an accideffidlteea domestic worker, the insurance company
will provide coverage of up to CNY100,000.

2.2.4.  Membership system

A membership system is a special type of hybridesys In addition to the features of the hybrid
system, domestic workers are also charged admidsis For instance, Ayilaile, an intermediary
website operated by Beijing Jialehui Domestic ServiCompany, charges 20 per cent of the
first-month wage of domestic worker as a memberdbg and will then provide a “one-on-one”
manager service to domestic workers and buy inserdor the worker. In addition, “Ayi College”
provides a 24-hour online learning platform for nibems. Membership system-based domestic service
companies also provide a sense of belonging to stiengorkers by organizing dinner parties, picnics,
and getaways; paying year-end bonuses; etc.

2.2.5.  Social insurance and domestic service enterp  rises

Among the different management models of domestiviee enterprises, only employee
system-based domestic service companies coverdsieof social insurance for their employees.
Companies utilizing other systems do not pay twiple@social insurance for domestic workers. This is
because only those workers who are hired by emplsystem-based domestic service enterprises are
covered by labour law, while domestic workers whe placed by enterprises utilizing other systems
are only covered by contract law under Chinesd taw, which stipulates that both employers (i.e.,
heads of household) and intermediary agencies @rebliged to pay social insurance for domestic
workers.
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2.3. The economic importance of domestic services o n macro Level

Box 1. The service economy in China

Dr Yu Hua, Deputy Director of Service Sector Research Division, International Trade
and Economic Cooperation Research Institute of the Ministry of Commerce, was interviewed
by the research team on the issue of the service economy in China. He said, "Globally, the
service sector accounts for about 70 per cent among all sectors. While, in China its proportion
is around 40 per cent, which is about 30 per cent lower than the world average. As an
important component of residents’ services, domestic service is directly linked to the lives of

residents. Its development will contribute to increasing the proportion of service economy."

Dr Yu Hua also said that domestic service has strategic significance for the Government
in responding to the effects of the so-called “White wave” — there are over 212 million of
people over 60 years of age in China, accounting for 15.5 per cent of the total population.
Numbers are even greater in large cities such as Beijing and Shanghai. In Beijing people over
60 years old account for more than 20 per cent of the total population, and people over 60
account for 28.8 per cent of the total population in Shanghai. The number of elderly
individuals in home-based care, community care, and institutional care represent 90 per cent,
7 per cent, and 3 per cent of all elderly care, respectively. Home-based care for the aged

requires a large number of domestic workers.

With the continuing improvement of people's livisigndards, the structure of consumer demand
in China has undergone tremendous changes. Thertimp of commodity consumption has been
declining, and its growth is slowing down. Meanwhilhe proportion of service consumption has been
increasing at an accelerating rate (see box 1).d3tmservice is an important component of services
for residents. The rapid development of domestigise not only stimulates residents' consumption of
services and expands domestic demand, it alsorkas gjgnificance in stimulating economic growth.
Moreover, domestic service plays an important mlgansforming the economic development pattern,
adjusting the industrial structure and increashmey groportion of the economy devoted to the service
sector.

According to statistics from the Ministry of Comroer 2014 taxes derived from the domestic
service sector amounted to CYN7.7 billion with yearyear growth of 18.5 per cent compared to
2013. China has increased efforts to support tineedtic service sector and has continued to loweer th
tax rate for domestic service. Indeed, the domestivice sector has developed rapidly, and its
financial contribution to the national revenue th@en increasing despite a tax policy favourable to
sector players.

Additionally, the domestic service sector playsganificant role in addressing employment issues.
It is estimated by the Ministry of Commerce thatpbmgment in the domestic service sector accounted
for 3.0 per cent of total employment in 2014. Timeans 20.34 million people are employed in this
sector, earning income and helping their familiesa¥ poverty.
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2.4. The economic importance of domestic services o n micro level

Some outstanding maternal care, elderly care, hitd-care workers have gone abroad to provide
professional services to families in developed ¢toes and earn high wages. But within China, the
entry threshold is low for ordinary domestic workeso rural women who are less well-educated and
lack skills also have learning and working oppoitiaa in the China’s cities. These opportunitiegseha
changed many lives and some rural women have beeotnepreneurs after initially moving to urban
areas for domestic work (see box 2).

Box 2. From domestic worker to entrepreneur: The st ory of Feng Ti

At a meeting on 3 March 2016 organized by the research team, Feng Ti, Chairman and Managing

Director of Beijing Jia Yue Xiang Domestic Service Co., Ltd., shared her own experiences:

“In 2007, | was 33 years old. | was introduced by my relatives to come to Beijing from Anshan City,
Liaoning Province. First, | spent 1,300 yuan on learning maternal and child care for seven days in
Mary’s Hospital. Working as a maternity matron, | earned 4,800 yuan from my first job that year.
However, other people only earned about 3,000 yuan. Other people took seven assignments a year,
while | took ten on average (26 days per assignment, and more days for some). | hardly took a break,
and | felt very tired. During one spring festival, | was very tired. | got a fever and coughed. | was afraid to

infect the infant and its mother. | had to quit the job and lived in the company myself.

“l worked so hard in order to raise my son. His father suffered from brain cancer and passed away when
my son was six years old. When my son was 13 years old, | sent him to my mother's home. | came to
Beijing to work as a maternity matron. | worked for six years. Later, | earned 6,500 yuan per assignment.

At the end of 2013, | borrowed 500,000 yuan from my friends and relatives and registered this company.

“When | was a maternity matron, the manager of the company always criticized other maternity matrons
and me. Thus, when | started my own company, | well understood these domestic workers. Generally, |
do not criticize them and address the disputes between them and clients from their standpoint. | rented
a room so that they can come back every week and have a small party — 20 people or so. Thus, they will

feel at home.

“My peers lost money at the beginning of their businesses. While, | made profits as soon as | started my
company. This is because the business of domestic service alone is not lucrative. | mainly do maternal
and child care. The intermediary fee is 15-30 per cent of the [domestic worker’s] salary. | am a
lactagogue technician, and | can earn 400-500 yuan every time. | have a good reputation and a lot of
business. There are nine days in one session of maternal and child-care training. The training fee is

1,380 yuan. The training for lactagogue technicians lasts for 15 days and the training costs 5,000 yuan.”

Feng Ti has good moral standing and displays good technique. Also, she is good at communication. Her
son completed undergraduate education with her financial support, which she takes great pride in.
Domestic service in this case created a female entrepreneur, and her entrepreneurial experience is
representative among outstanding domestic workers. Currently, Feng Ti is trying to expand her

company and make it more competitive.
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Chapter 3. Legal framework of internal migration and domestic service

3.1. Relevant International Conventions/Standards

The principle International Convention concernedhwidomestic work is the Convention
Concerning Decent Work for Domestic Workers, 20Mb.(189). Article 1 of the Convention defines
both “domestic work” and “domestic worker”. Thertefdomestic work” refers to work performed in
or for a household or households. The term “doroestirker” refers to any person engaged in
domestic work within an employment relationship;parson who performs domestic work only
occasionally or sporadically and not on an occupaii basis is not a domestic worker.

Article 2 provides that Convention No. 189 appliesall domestic workers. Article 3 restates
universality principle of human rights and stresies core labour standards (fundamental principles
and rights at work), especially the right of enjayifreedom of association. It stipulates that each
member shall take measures to ensure the effgmtoraotion and protection of the human rights of all
domestic workers. Each member State shall, withretp domestic workers, take the measures set out
in the Convention to respect, promote, and realiee fundamental principles and rights at work,
namely: freedom of association and the right tdective bargaining; the elimination of all forms of
forced labour; the abolition of child labour; angetelimination of discrimination in respect of
employment and occupation. Measures should be takensure that domestic workers and employers
of domestic workers enjoy freedom of associatiod #me right to collective bargaining. Member
States shall protect the right of domestic worlerd employers of domestic workers to establish and
to join organizations, federations, and confederegtiof their own choosing.

Article 4 aims to prevent child labour. It reassetie provision of prohibiting child labour by
requiring members to set a minimum working age tisain accordance with previous Labour
Conventions and “not lower than that establishednhgional laws and regulations for workers
generally”. Article 5 provides that each membert&tshall take measures to ensure that domestic
workers enjoy effective protection against all ferof abuse, harassment, and violence. The progision
of Article 6 require that each member State slakétmeasures to ensure that domestic workers, like
workers generally, enjoy fair terms of employmestveell as decent working conditions and, if they
reside in the household, decent living conditidrad tespect their privacy.

Article 7 requires that each member State sha#l takasures to ensure that domestic workers are
informed of their terms and conditions of employmgrough written contracts. Article 9 through
Article 13 stipulate the working hours, rest andvie minimum wage, forms of payment, payment
intervals, and occupational safety and health,eetsgely.

Article 14 requires that measures shall be apgiredressively by member States, in consultation
with the representative organizations of employerd domestic workers to ensure that “domestic
workers enjoy conditions that are not less favoleraban those applicable to workers generally in
respect of social security protection”.
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Article 15 contains regulations on private intermaegl agencies. Member States are required to
take “measures to ensure that fees charged bytpr@raployment agencies are not deducted from the
remuneration of domestic workers”.

Article 16 stipulates dispute resolution mechanisamg requires that all domestic workers “have
effective access to courts, tribunals or other uspesolution mechanisms under conditions that are
not less favourable than those available to worlkgenserally”. Article 17 sets the requirements for
complaints and labour inspection and stipulates theeasures shall specify the conditions under
which access to household premises may be gramagihg due respect for privacy”.

China has not ratified Convention No. 189, but @tenese Government has signed the United
Nations International Covenant on Economic, Soeiadl Cultural Rights, the Convention on the
Elimination of All Forms of Discrimination Again¥¥omen, and the Discrimination (Employment and
Occupation) Convention, 1958 (No. 111), all of whigere ratified by the National People's Congress
Standing Committee. The Conventions mentioned albawe provisions on human rights protection
and prohibition of employment discrimination anchder discrimination, which can also be applied to
domestic workers.

The Maternity Protection Convention, 2000 (No. 188hich has not been ratified by Chinese
Government, takes into account the circumstancesvarhen workers and the need to provide
protection for pregnancy, claiming these as “thareti responsibility of government and society”
(Preamble). Under Convention No. 183, each memtae Shall, after consulting the representative
organizations of employers and workers, adopt gpate measures to ensure that pregnant or nursing
women are not obliged to perform work that has beetermined by the competent authority to be
prejudicial to the health of the mother or the @¢hdr where an assessment has established a cagnifi
risk to the mother's health or that of her childvéman shall be entitled to a period of materrggvie
of no less than 14 weeks (maternity leave shaludea period of six weeks' compulsory leave after
confinement). Under Article 6, each member Statdl gnsure that the conditions to qualify for cash
benefits can be satisfied by a large majority @ Wwomen to whom this Convention applies. Benefits
in respect of the leave shall be provided througimmulsory social insurance or public funds, or in a
manner determined by national law and practicehQenefits shall be at a level which ensures that
the woman can maintain herself and her child inpproconditions of health and with a suitable
standard of living. The amount of such benefitslishat be less than two-thirds of the woman's
previous earnings or of such of those earningg@sa#ten into account for the purpose of calcudatin
benefits. Medical benefits shall be provided fag thoman and her child in accordance with national
laws and regulations or in any other manner comsistvith national practice. Medical benefits shall
include prenatal, confinement, and postnatal @sevell as hospitalization care when necessary.

Also, Convention No. 183 provides that it shall mdawful for an employer to terminate the
employment of a woman during her pregnancy or alssen maternity leave and nursing referred or
during a period following her return to work, extep grounds unrelated to the pregnancy or birth of
the child and its consequences or nursing. Thedouad proving that the reasons for dismissal are
unrelated to pregnancy or confinement and its aqunesgces or nursing shall rest on the employer. A
woman is guaranteed the right to return to the saoséion or an equivalent position paid at the sam
rate at the end of her maternity leave (Article 8).
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As noted above, China has not yet signed Converition 183, preventing flexible working
women like domestic workers from getting materpitgtection prescribed in the Convention.

3.2. National legislation related to domestic worke s

3.2.1.  Specialized law related to domestic workers

On 18 December 2012, the Ministry of Commerce phgated the Interim Measures for the
Administration of Domestic Service Sector (Ordethd Ministry of Commerce No. 11[2012]). This is
the only special law related to domestic workerg] Aeing a ministerial regulation it falls into the
lowest category of law.

Article 12 of the Interim Measures provides thatmdstic service enterprises must provide the
service based on a service contract. Enterprises nat withhold the wages of domestic workers and
must avoid wage arrears. Also, the companies matstimarge high management fees, nor can they
retain domestic workers' original documents of tdgnacademic and qualification certificates, etc.
Domestic service enterprises must not infringe uphan legitimate rights and interests of domestic
workers.

Article 14 stipulates that a domestic service amwmitshall include at least the following contents:

1. company name, address, responsible person, andctamtormation of the domestic service
enterprise; the name, identification numbers, sththealth, skills training situation, contact
information, etc. of the domestic worker; and tlzme, identification numbers, address and
contact information of the consumer (i.e., the emyppi/head of household);

2. the venue, content of the work to be performedhsydomestic worker, and the duration of
employment, etc.;

3. the service fee and its forms of payment; and

4. the rights and obligations of the parties, as agltlispute resolution mechanisms, etc.

It is stipulated in Article 15 that domestic seerienterprises shall clearly inform their domestic
workers of their rights and interests in the caettrét requires that domestic workers be allowed to
check the domestic service contract and retainpy ¢o protect their legitimate rights and interests
Under Article 36, domestic service enterprises ttmhot sign domestic service contracts as required
or do not allow all domestic workers to acquire iespof their domestic service contracts, will be
ordered by the competent department of the MinisfrCommerce or the department concerned to
make corrections. If they refuse to make theseections, they will be liable to a fine of CNY30,000

It should be noted that questionnaire results ftiois study found that 22.44 per cent of domestic
worker respondents did not have a contract. Yetréisearch team is not aware of single domestic
service enterprise that has been fined or punishddch suggests potential problems in the
implementation of this aspect of the ministerigulation.
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Chapter lll of the Interim Measures stipulates ttwele of conduct for domestic workers. In
addition to providing domestic service enterprisath documentation proving their true identity,
education, health, skills, etc., domestic workeesraquired to give their domestic service entsgwia
real and effective address and appropriate coirttarimation. Domestic workers should also have the
professional qualification to perform the servitieat they are expected to deliver. It is also $tifmd
that domestic workers can refuse to provide theivises under any of the following circumstancés$: (
the employers cannot provide the working conditiamiten in the contract; (2) the worker is abused
or their personal dignity is seriously injured; (B worker is required to engage in conduct winch
likely to cause personal harm; or (4) the workeasked to engage in illegal or criminal acts. Hogvev
the Interim Measures also state, "When having déspwvith consumers during domestic service
provision, domestic workers should report to thendstic service enterprises in timely manner and are
not allowed to leave their posts” (Article 21). $hhequirement differs from Article 38(6) of the lcaly
Contract Law, which stipulates that employees may terminaté tverk immediately and without
prior notice if the employer uses “violence, thegatr unlawful restriction of freedom to compeldth
employee to work”. As noted above, in the Interireddures, the employers of domestic workers at the
household level are referred to as “consumershdfemployers of domestic workers are defined not
as employers but as consumers — and therefore gpestial protection — there is a deviation from the
standpoint from protecting domestic workers’ rights

The code of conduct for consumers in Chapter IMhaf Interim Measures requires that if a
consumer or their family members are suffering framinfectious disease, mental illness, or other
important disease, they should inform the domesiwice enterprises and domestic workers, and this
information should be registered accurately. Thesamer must guarantee the legal rights and interest
of domestic workers; respect domestic workers' gratity and labour; provide the agreed upon
accommodation and other working/living conditioasid ensure that domestic workers are allowed
basic daily sleep and necessary monthly rest. Goassimust not abuse or beat a domestic worker or
take any other actions that infringe the domestickers’ rights. Consumers must not deduct from or
delay the wages of domestic workers. Also, theytnmas charge high management fees, detain a
domestic workers' original identity documents, &rat and qualification certificates, etc.

The provisions of Article 18 of the Interim Meassireoncern the dispute resolution channels
related to domestic service. Article 33 stipulatest if a domestic service enterprise does notetgp
handle complaints between consumers and domestkevg) they shall be ordered by the competent
department of Ministry of Commerce to correct thelwss. If they refuse to make these corrections,
they will be liable to a fine of CNY20,000. Howeyeiot all domestic service enterprises are equipped
with digital monitoring devices, therefore the implentation of this article depends on the appeals
filed by the parties concerned. Yet many domestarkers are not aware that it is Ministry of
Commerce that is in charge so that they give upealppy to relevant departments. Intermediate
agencies are not responsible for dealing with despbetween domestic workers and employers if they
do not operate under the employee-based systenmnyorad system. The research team has not found

6 Article 38(6) of the Contract Labour Law readsatf employer uses violence, threats or unlawfufricti®n of personal
freedom to compel an employee to work, or if an lewge is instructed in violation of rules and regidns or peremptorily
ordered by his employer to perform dangerous omermtwhich threaten his personal safety, the engdaypay terminate
his employment contract without giving prior nottoethe employer.
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any domestic service enterprises being fined orghed for mishandling of complaints from workers
or employers.

3.2.2.  General law and how it applies to domesticw  ork

Only the domestic workers employed by employeeesydbased domestic service enterprises are
covered under the following laws and regulations:

e Labour Law (1994);

e Labour Contract Law (issued in 2007 and amend@dir?);

e Employment Promotion Law (2007);

e Labour Dispute Mediation and Arbitration Law (2007)

e Labour Security Supervision Regulations (2004);

e Special Rules on the Labour Protection of Femalplayees (2012);

e Social Insurance Law (2010);

* Regulation on Work-Related Injury Insurances (2010)

* Regulations on Employment Service and Employmeninaddament (Order of the
Ministry of Labour and Social Security 2007] No)28

* Interim Measures for the Integration of Urban anddR Pension Insurance Systems (the
Ministry of Labour and Social Security [2014] N&)1

Domestic workers employed by employment system«baséerprises also enjoy the same labour
and social security rights as workers from othetas, including equal remuneration, working hours,
paid leave, occupational safety and health, righigarticipation in trade union, and policies rethto
the settling of labour disputes, among others.

Chapter VII of the Employment Promotion Law is deded to fair employment. The provisions
of Article 31 require that “rural workers who go ¢idies for employment shall enjoy equal right to
work as urban workers do. No discriminating retivits may be placed on the rural workers who go to
cities for employment.”

The Labour Contract Law passed in 2008 expandsdberage of the Labour Law. It incorporates
“private non-enterprise entities or other organmat’ into the category of “employer”. “Other
organizations” is a new addition. Professor Hu D& Southwest University of Political Science &
Law believes that families should be covered uriddver organizations”, which would mean that all
domestic workers who serve within households shbeld¢tovered by the Labour Contract Law. The
research team agrees with this point of view, bittas proven difficult for this interpretation te b
recognized by the relevant authorities. The madasir view held by decision-makers is to insist on
focusing on the connection between labour relatamts industrial relations and to exclude household
employment.

The Social Insurance Law stipulates that full-tinverkers should be legally entitled to the
following benefits: pension, medical, unemploymentrk injury, and maternity insurance without
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distinction between whether the worker registeredam urban or a rural area. Currently, domestic
workers employed by employee system-based domsstidce enterprises generally participate in
basic urban workers’ pension insurance and urbahraral residents’ pension insurance schemes,
including two types of medical social insurancee Thiban workers pension provides more favourable
pension payments than the urban and rural residesision, but it is not open to rural workers.
Migrant domestic workers who move from rural aremashe cities therefore have a vested interest in
securing this higher pension, but they are not idiately eligible. Under Article 3 of the Interim
Measures for the Integration of Urban and RuralsReninsurance Systems, an individual who has
paid into the urban workers pension programme fdeast 15 years and has reached the statutory
retirement age can apply to transfer from the udoahrural residents pension insurance schemeeto th
urban workers pension insurance scheme, and eh@ydrresponding benefits. If an individual has
paid into the urban pension insurance scheme &w tlean 15 years, they can apply to transfer the
amount paid back to the urban and rural residemarance scheme and enjoy the corresponding
benefits. Article 8 provides that the participastsall not simultaneously receive urban workers’
pension and urban and rural residents’ pension.

Domestic workers who are not employed by employstes-based domestic service companies
are generally excluded consideration under labaus| However, the following laws can be applied to
their situation:

* Women's Rights Protection Law (introduced in 198@ amended in 2005);
e General Principles of the Civil Law (1986);

e Tort Liability Law (2009);

e Contract Law (1999);

* Public Security Administration Law (2005); and

e Criminal Law (1997).

The Women's Rights Protection Law prohibits sexdiatrimination against women, including
sexual harassment. If there are arrears in the gatyof wages for domestic workers, they can go
directly to the courts and claim for compensatioer the Contract Law. If domestic workers suffer
from beatings, abuse, or other personal rightsnigéments, they can choose to report to the police
go directly to the court to make a claim for comgsgtion. Under the Public Security Administration
Law, if reports of abuse are registered by thecgolthe infringing party shall be detained for more
than 5 days and less than 10 days, and fined CNYR@NY500. If the circumstances are relatively
minor, the infringers shall receive five days dé&tm or a fine of less than CNY500; if the
circumstances are relatively serious, the infringgrall be detained for at least ten days but nieemo
than 15 days, and shall be fined between CNY500 @GNd'1,000. If the rights infringement is so
serious that it constitutes a crime, the court Waubke a judgment in accordance with the Criminal
Law (1997). For example, a 20-year-old domestic keprwas repeatedly beaten by her female
employer, resulting in disfigurement. The court Zfiuhai, Guangdong Province found that the
employer committed intentional assault and sentkhee to 12 years in prison (Xie and Han, 2013).

7 Xielihua, Hanchun: The glorious road of thornsoeumentary of female employment rights protectieijing, Jincheng
Press, 2013, January Edition: pp 127-128.
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The Women's Rights Protection Law and Public Sgcédministration Law can also be applied
to domestic workers employed by employee systeraéhdemestic service companies.

If a dispute arises, one can complain to the Labospection Department or resolve disputes

through labour dispute arbitration. Domestic woskertroduced to domestic service by intermediary
agencies or friends and relatives are excluded fronsideration under the Labour Law and the Social
Security Law, but the Civil Law is still applicablalthough these workers are not entitled to cornmpla
to the Labour Inspection Department or settle dispthrough arbitration, they can bring a civileas
to the court directly without first engaging in taly dispute arbitration.

3.3. Analysis of compliance with international labo ur standards and existing gaps

3.3.1.

Compliance with international labour standar  ds

At present, it can be estimated that less than é&Ocpnt of domestic workers in China are
employed by employee system-based domestic seevitarprise§. According to the questionnaire
survey conducted by the research team, 22.44 perotdeijing domestic worker respondents do not
have contracts, which means they had not gone ghrawstandardized procedure when securing their
employment.

The definitions of "domestic work" and "domesticner” in C189 are consistent with scholarly
opinior? but with different names. Chinese officials calliéd'domestic service provider" and the
scholars generally call it "domestic worker". Cuttg, the domestic workers employed by the
employee system-based domestic service entergnigeg the same labour and social security rights as
workers in other sectors, including but not limitedhe following 11 items:

They enjoy the right to choose their occupatiors lae employed on an equal basis. They shall
not be to forced to work.

Child labour is prohibited and juvenile workers @njspecial protection, including that
employers should guarantee their right to compylsmtucation; the work should not be
harmful. Also, there are weight-bearing restrictioto avoid affecting their physical
development and the like.

Employers must sign a written labour contract viutifrtime workers within one month of the
start of employment. This contract shall includsigiory provisions.

Wages shall be paid in legal tender instead ofima lor vouchers, etc. Wages must not be
lower than the local minimum wage, and the paynogoke cannot be more than one month.
The standard working hours shall be eight hoursdpgrand 40 hours per week. The overtime
hours shall be no more than 36 hours per month.

8 There are no financial resources for national datéection on domestic worker numbers, but thigufe is estimated
according to interviews with the Division of MigrakVorkers, Beijing Human Resource and Social SgciBureau.
Domestic workers in Beijing enjoy the best policypport, yet the percentage of employee system damesrkers is still
at less than 10 per cent. Therefore, it can benastd that the percentage of employee system-ldmedstic workers
nationwide would not exceed 10 per cent. Consetyatitleast 90 per cent of domestic workers inn@hdo not have legal
status as workers.

9 Wang Zhuging, Wu Daoxia: On the Labour Rights ofi2stic Workers, Collection of Women's Studies, 6D
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6. From the beginning of the second year of work, woslare entitled to annual paid vacation of
5-15 days. The company shall pay no less than #0cent of the normal wage if the
extended hours are arranged on statutory holidays.

7. The employer shall protect workers from injury, ogational diseases, and sexual harassment.

8. Female workers are under special protection dugreggnancy, confinement, and nursing
periods.

9. Employees have the right to join trade unions arjdyethe right of collective bargaining.

10. When there is a labour dispute, the worker can tiegowith the employer and seek all kinds
of mediation from mediation agencies. They can alsectly apply for arbitration. If the
arbitration is refused, they can lodge a lawsuit.

11. Employees can participate in five kinds of sociasurance, including pension, medical,
unemployment, work injury, and maternity insuran€er example, according to the Social
Insurance Law, maternity insurance benefits includaternity medical expenses and a
maternity allowance that covers prenatal examinatexpenses and maternity medical
expenses. The maternity allowance will be reimtditsethe maternity insurance fund.

Convention No. 183 provides that pregnant womentmos be engaged in work that may be
harmful to the health of the mother or child (Ali®). Breaks in work or reduction in hours related
nursing shall be paid (Article 10). Women shall betdismissed due to pregnancy, confinement, or
nursing (Article 8). The maternity leave and allowe standards in Convention No. 183 are consistent
with the provisions found in Chinese law, specificéhe Special Rules on the Labour Protection of
Female Employees. The Labour Contract Law and Sdasarance Law also have corresponding
provisions.

The provisions within Chinese law mentioned in fnevious paragraph are also in accordance
with requirements within Convention No. 189. Their@se legal provisions listed below surpass the
corresponding standards laid out in internatioabblr instruments, though it is worth recallingttha
these provisions apply only to the minority of detie workers employed by employee system-based
domestic service enterprises:

3.3.1.1. Working hours and rest periods

Convention No. 189 stipulates that "weekly restlldba at least 24 consecutive hours" (Article
10(2)), which is in consistent with provisions intisle 38 of the Labour Law that stipulate, "the
employing unit shall guarantee that its staff andrkers have at least one day off in a week.”
According to the Labour Law and Provisions of that& Council on Working Hours of Workers and
Staff, standard working hours shall be eight houes day and 40 hours per week. The hours of
overtime worked should be no more than 36 hoursrmerth.

3.3.1.2. The number of days of maternity leave

Under the requirements related to maternity leawbé Special Rules on the Labour Protection of
Female Employees, women shall receive 98 days térmity leave following a natural delivery, and
additional ten days in cases of dystocia. For midtbirths, 15 more days of leave will be given for
each additional baby. Furthermore, Article 18 @& Regulation of Beijing Municipality on Population
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and Family Planning (2016) stipulates that if feenaforkers in public units, state-owned enterprises,
public institutions, and social organizations ablale family planning regulations, in addition to
enjoying the state-prescribed maternity leave kipd above, they can enjoy additional maternity
leave of 30 days as a reward, and their spousey pajernity leave for 15 days. When female workers
and their spouses are on maternity or paternityeletheir employing units, enterprises, institusipn
and social organizations shall not decrease theiges, dismiss them, or terminate their labour
contracts or employment contracts. If approved lirtemploying unit, enterprise, institution, or
social organization of the female worker, one t@¢éhmonths can be added to the maternity leave. The
sum total of these maternity leave opportunitiedais more than 14 weeks’ of maternity leave
prescribed in Convention No. 183. However, it sbdook noted that this example is relevant only to
workers within Beijing and may not apply to otheeas of China. In addition, domestic workers not
employed by employee system-based domestic sezmiegprises are not entitled to maternity leave.

3.3.1.3. Maternity allowance

As regulated in the Social Insurance Law, the nmétierallowance, which refers to wages paid
during maternity leave, is based on the averagetlhomvage in last year for employees in the
employing unit. This being the case, the materaltgwance for young female workers — who are
more likely to be at the lower end of the pay sedlhin the employing unit — is typically higherath
the wage they were earning while working. Generttily allowance received is much higher than
Convention No. 183’s provision that "the amounsoth benefits shall not be less than two-thirds of
the woman's previous earnings or of such of thaseirgs as are taken into account for the purpbse o
computing benefits" (Article 6(3)). As above, dom@sworkers not employed by employee
system-based domestic service enterprises ardedntid neither maternity leave nor a maternity
allowance.

3.3.1.4. Obligatory written labour contracts

Under Article 82 of the Labour Contract Law, if amployer fails to conclude a written labour
contract with an employee after the lapse of mbestone month but less than one year of the day
when the employment started, the employer shalltpayvorker a monthly wage at double the current
amount.

3.3.1.5. Punishment for unjustified delay or dedian of wages

According to Article 85 in the Labour Contract Lammployers who commit unjustified delays or
deductions of wages (including overtime wages) Ishal ordered by the Labour Administrative
Department to pay the remunerations to the emp(syek payment is not made within the time limit,
the employer shall be ordered to pay an extra cosgi®n to the employee at a rate of not less than
50 per cent and not more than 100 per cent ofrti@iat owed.

3.3.1.6. Special protection of women during pregrgnconfinement, and nursing period

According to the provisions of Article 42 and Al&c45 of the Labour Contract Law, workers
who are pregnant, in confinement, or nursing shatllbe dismissed from employment unless there are
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specific circumstances were the employee is at'fawvhen female workers show proof of being
pregnant, in confinement, or nursing — even if thlevant period extends beyond the date that the
labour contract expires — the labour contract cabeaterminated and it should be extended until the
relevant circumstance disappears. That is, in ltiserece of abortion, infant mortality, etc., the tcact
should be extended until the nursing period offéreale worker expires (i.e., when the baby is one
year old). This goes well beyond the relevant miovis concerning employment protection in Article
8 of Convention No. 183. For domestic workers noplyed by employee system-based domestic
service companies, pregnancy typically means logiag jobs.

In addition, as regulated in Article 14 of Labourr@@ract Law, if the employee has been working
for the employer for a consecutive period of teargeor a fixed-term employment contract has been
concluded on two consecutive occasions, the emplskiall receive an open-ended contract. However,
these labour standards, which are higher than tbbggernational conventions, are very difficudt t
apply in such a low-profit industry as the domesgcvice sector.

3.3.2.  Gaps relative to international labour standa  rds
3.3.2.1. Narrow scope of Labour Law application

The labour and social security standards discuabesle cannot be applied to at present to the
more than 90 per cent of domestic workers who atemployed by employee system-based domestic
service enterprisés. The Explanations of the Ministry of Labour on @@mt Provisions in People's
Republic of China’s Labour Law (Order of Ministry babour [1994] No. 289) and the Opinions of
Ministry of Labour on Some Issues Concerning Pépgtepublic of China’s Labour Law (Order of
Ministry of Labour [1995] No. 309) clearly stateathdomestic workers are not covered within the
scope of the Labour Law. According to the provision Article 7 of the Interpretation of the Supreme
People's Court on Several Issues about the Apjaicalf Laws for the Trial of Labour Dispute Cases
(I (legal interpretation [2006] No.6), disputegtlveen private persons or families and domestic
workers do not count as labour disputes. Only déim&grkers who have signed a labour contract
with an employee system-based domestic service aoynpan be protected under the Labour Law. As
such, the vast majority of domestic workers areilsggd by the Civil Law, and are not in a position
avail themselves of any of the standards requimedanvention No. 189, resulting in a massive gap in
the protection standards offered by the Chinese eGuwwent for domestic workers and the
requirements laid out in international labour stg.

3.3.2.2. Lack of specialized labour and social seyustandards for domestic workers

As noted in section 3.2.1, the only Chinese letimlededicated to regulating the domestic service
sector: the Interim Measures for the Administratidridomestic Service Sector, which as a ministerial

10 "Fault" here refers to the circumstances thatalim employer to dissolve the labour contract ipsilsited in Article 39 of
the Labour Contract Law, including major breachgaimst rules and regulations set up by the emp)ayebeing under
investigation for criminal liability pursued in amciance with the law.

11 As noted above in Section 3.3.1, this figure iseatimate derived from interviews with the DivisiohMigrant Workers,

Beijing Human Resource and Social Security Bureau.
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regulation is at the lowest level of legislatiorheTaim of the Interim Measures is to protect the
employer as a “consumer”, a distinction that ultieha deviates from the protection of domestic
workers’ rights. This legislation is little knowma inefficiently implemented. There are no specific
labour and social security standards for domestickers contained in any Chinese legislation or
regulation.

Four major drawbacks with regard to the developnadnthe domestic service sector and the
protection of domestic workers exist:

1. The existing high labour protection standards teBulemployee system-based domestic
service enterprises facing too high a risk and lieavy a burden. It is much cheaper for
companies to operate as intermediary system-basetdpeses because they do not need to
concern themselves with covering social securisyiance costs for workers. As a result, the
sustainable development prospect for employee sybtesed enterprises is gloomy. In order
to help bolster these businesses, employee sysisedbdomestic service enterprises in
Beijing are subsidized by the Government to helecdhe cost of providing social security
insurance for their domestic workers (see secti8rB%elow). However, this has led to some
companies falsely claiming to be operating as eygacsystem-based enterprises in order to
obtain these financial subsidies. This is achielgdperating as "one company with two
systems®?, that is, one company registers two businessdiesnone license for operating as
an employee system-based enterprise, and one dicemsoperate as an intermediary
system-based enterprise. Some companies have amauesf entirely into intermediary
system-based enterprises. This affects the foratédiz process of the domestic service
sector.

2. Generally, private household employers cannot beaburden of paying for their domestic
worker’s pension insurance, which typically shoaldount to 20 per cent of the domestic
worker’'s wages as well as "the original wages aedelits during the suspension period”,
"lump-sum disability employment grants”, and othark injury insurance liabilities. These
pension insurance payments should be paid by thelogers, rather than the workers
themselves. Of course, domestic workers who areeglahrough employee system-based
enterprises have their pension insurance paid yothe company, rather than the private
household employer. And as noted above, many cfetttempanies receive government
subsidies to cover these costs However, at the mprdemestic workers from employee
system-based domestic service enterprise mostiye shigh-end employers”. Therefore, the
majority of beneficiaries from these financial sdiiss are high-end employers, that is, the
employers who are most able to pay for a domesbikey’'s pension insurance themselves.
The fairness of this arrangement has been genegalygtioned by Beijing Homemaking
Service Association.

3. Flexibly employed persons have no right to paréitépin work injury and maternity
insurance. A flexibly employed persons refers tdividual businesses without employers,

12 Namely, one manager registers two business liser@ge is a business license for operating emplsyseem based
domestic service company. The other one is foirttegmediary system based domestic service company.
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non-full-time employeé$ who do not participate in employer's social inses and other
irregularly employed people and freelancers. Domesbrkers who are directly employed
by private households generally fall under thiggaty.

Under the Social Insurance Law, individual busieessvithout employers, non-full-time
employees, and other flexibly employed people catigipate in employee's basic pension insurance
and basic medical insurance by paying the premiinectlly to the collecting institutions of social
insurance. The total cost of these social securéiyrances is typically borne by employers, andlman
difficult for domestic workers to pay into on theiages. Flexibly employed individuals also must pay
for their own unemployment insurance, but in gehiinia is an affordable burden. The situation isyve
different, however, for work injury and maternitysurance. Even though domestic workers who are
not working for employee system-based companieddvitke to pay the premiums for work injury
and maternity insurance voluntarily, there are hanmels to pay the contributions. If an accident
happens and the employer is not at fault, they fadé the great risk of bearing potentially hugstgo
themselves and cannot enjoy the preferential tresatrof "getting the payment from the work injury
insurance fund first". After confinement, they ar entitled to maternity insurance benefits, eithe

Earlier legislation had given a greater shareaffility to employers for compensating workers for
injuries received in the workplace regardless obwias at fault? However, with the introduction of
the Tort Liability Law (2009) the occupational ings of domestic workers changed from employers
bearing “liability without fault* to "fault liabiliy" only. Obviously, the standpoint of the law i t
protect employers. Consequently, domestic workeithowt injury insurance or accidental injury
medical insurance will face the risk of sufferitg tconsequences of occupational injury themselves.

4. The special needs of domestic workers are neered by the general labour protection
standards. The vulnerability of domestic workergurees special protection of personal safety and
human dignity. Domestic workers have to cope witfecences in labour intensity and environment
and are subject to the randomness of employetsuat®n. Ambiguity around the boundary of work
and rest requires unique rest and staftliyage standards. The conflict between the "righkriow”,
"right to inspect”, and "right to privacy ", as Wwels gaps in the financial capacities of employers
requires more balanced consideration. These fehtprevisions in Convention No. 189 are not
included in the Labour Law. "Labour inspection'’hétright to privacy ", "standby" and other labour
standards required in Convention No. 189 are ewnmentioned in the Interim Measures for the

Administration of Domestic Service Sector.

13 The term “non-full time employment” means a forfriabour for which the compensation is chiefly eaéted by the hour
and where the employee works not more than fourshofiwork per day and not more than an aggregéteorrs of work
per week for the same employer, on average.

14 Article 35 reads, “Where a labour relationshigesgablished between individuals and the party piiogi labour services
causes damages to others due to such labour redaiin the party accepting labour services shadiuiiect to tort liability. If
the party providing labour services suffers damafjes to such labour relationship, the parties simdlime corresponding
liability based on their respective faults.” Arécll of the Interpretation of the Supreme Peofelst of Issues concerning
the Application of Law for the Trial of Cases onr@mensation for Personal Injury provides that “Tmepkyer should
undertake the compensating responsibility wherethployee suffers personal injury during the emplegtii

15 "Standby" is also called "awaiting job assignménit means that during a period of time, the doiesorker cannot
dispose of their time according to their will. btronly includes situations when the domestic wogt®uld be always ready
to take care of the children, the patient, lyingaiaman, etc., in the employer's home at night st &vhen the domestic
worker should be always ready to work during dawldo includes the waiting interval between twspditches for the same
domestic worker by the labour dispatching company.
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3.3.2.3. Legislative concepts lagging behind

As previously noted, access to protection underliigour Law is denied to the majority of
people providing domestic service to families atividuals, including the right to enjoy labour and
social security. The concept behind this limitedplagation of the law demonstrates traditional
"subjectivity theory", which adheres to the concémt labour relations are built on the basis of
large-scale socialized production. Under this cphcprivate employment does not have the subject
qualifications of labour law relations. As Zhanglarang (2008) note:

The current institutional framework of social insnce is designed based on urban formal
employment patterns. The expansion pattern of tamdard labour relations, which is
formed by other centralized employment with staddabour relations at the core, has
been formed. As the families employing domestic keos do not have the subject
qualification required in the Labour Law and themployment pattern does not comply
with the social collective labour standards stipedan the Labour Law, domestic workers
cannot build any labour relationship mentioned &baith employers, so they [domestic
workers] lose the last barrier of social secdfityp. 221).

The Labour Law was promulgated 22 years ago. AR,st@me parts of it still reflect the labour
management system under the planned economy. Natnel$tate, work units, and individuals form a
vertical sequence; objectively, each worker is fioeeated in the narrow space of a work (employing)
"unit". The work unit assumes pension responsiéditand the costs of social insurance, and takes
responsibility for transaction management. Therefalecision-makers emphasized that the principal
focus of the labour contract must be a work uniis important to include household employment into
Labour Law to keep in line with international standk, otherwise the law would go against the spirit
of Convention No. 189.

There are “packaged” thinking views that advocaie dither completely including domestic
workers into the protection of the Labour Law omgdetely excluding them. We are of the opinion
that domestic work is a type of work, and domestickers must enjoy the same treatment as workers
in other sectors. However, the unique charactesisif the domestic service industry makes it diffic
to fully adopt current Chinese labour standarddhanfield, as it would add more cost and increhse t
burden on private household employers. This coedd fto reduction in demand for domestic work. If
this were to happen, the number of unskilled migraarkers entering the domestic service sector
would be reduced, and potentially more harm wowdriflicted on domestic workers than under the
current application of labour law. In this casepmdstic workers may generate a sense of resistance,
which may also make it difficult to implement traan.

3.3.2.4."Employers” versus “consumers”

As noted above, private household employers of dtimevorkers are classified as "consumers".
This concept is inappropriate. Defined as "consgthemmployers receive special protection based on

16 Zhang Xinmin & Yang Mao. Some Thoughts on ProtectMechanisms of Social Law for Labour Rights ofnistic
Workers. The Construction of Harmonious Society 8ndial Law Protection, June, 2008, P221. Chinaolal& Social
Security Publishing House. Beijing.
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their “weak” position, a view which is not consistewith the relationship that they have with the

domestic workers in their employ. The consumerguidns offered to private household employers
make their way back to the domestic service enaprwhich bear many obligations required in the
Consumer Protection Law. Consequently, these emtes must exert pressure on the domestic
workers to meet the demands of private householpl@mrs, which has the potential to make the
situation of domestic workers even worse. Use eftérm "consumer of the domestic service" for
private household employers triggered protests ftbenBeijing Migrant Women's Club, as well as

some lawyers and scholars (see box 3).

Box 3. Protesting the use of the term “consumer”

On 15 March 2008, in the 15 March Female Migrant Workers Labour Rights Discussion
Meeting organized by the Migrant Women'’s Club, Ms. Fan Xiaohong, the rights protection

lawyer of the Migrant Women Club, said:

We questioned the “consumer of domestic service” concept. If one is a consumer, he/she will
be protected under the Consumer Protection Law. In one “domestic service contract’, it is
clearly stated that the domestic worker cannot use the phone of employers to make long
distance calls. One day, a domestic worker would like to call her family, after getting the
consent of the male employer, she went downstairs to make a long-distance call.
Unfortunately, [while she was making the call] one elder female employer, who has intermittent
mental disease, jumped from the building which led to bone fracture. After the accident, the
male employer was very dissatisfied with the domestic worker and asked for compensation
from the domestic service company. After our coordination, the domestic worker compensated
one month's wage, 700 Yuan, to the employer. We feel very confused when handling this case.
The employer was responsible for this, but why did he ask the domestic worker and domestic
company to take the responsibilities? There is a habitual thinking in the domestic service
sector. If there are some damaging results, the employers will conclude that the services of
domestic workers and the domestic company are undeserved. However, many things are not
that simple. When dealing with such cases, we realized that in the triangular relationship, the
employer is protected with particular emphasis in the consumer's position. This caused some
inclination in handling disputes. As an employer, he/she thought himself/herself a typical

consumer under the special protection of the Consumer Protection Law.

The legal relationships of consumers are determiyethe Consumer Protection Law, 1993. The

main parties in a consumer relationship are limgely to business operators and natural persorat. Th
is, one party of legal relationship is a busingssrator, and the other one is a natural personeldre,
a legal consumer relationship can be formed betwieerprivate household employer and a domestic
service enterprise. The aim of the Consumer Piiotetiaw is generally to protect natural persons in
the consumer relationship, because there are ysil party who holds a weaker position in the
relationship. However, the majority of employeramat rightly be considered the vulnerable partg in
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relationship involving a domestic worker, at leimsterms of access to information and great dispari
in economic strength, etc. It is the domestic woskgho are generally the more vulnerable and who
should be the focus of legal protection, but thekss themselves tend to be grouped into the bssine
operator end of the consumer relationship. Onceatwi household employers are positioned as
consumers, it is easy to flip the dynamic in ttgaleelationship of consumer so that the strongetyp

is protected, and heavy legal liabilities are pthos the domestic workers and domestic service
companies. It is recommended that the current itiefinof private household employers as consumers
be revisited.

In the Basic Norms of Domestic Service (SB / T 18@011), issued 2 February 2012, the
"objects who accept domestic service" are refetoeals "domestic service consumers”. Likewise, the
Interim Measures for the Administration of DomesService Sector released on 18 December 2012
provides, “In the measures, the consumers refére@bjects receiving domestic service.” Articlefl
the Interim Measures specifies its legislative pse stating: “The measures are enacted in order to
meet consumers' demand for domestic service; safegthe legitimate rights and interests of
consumers of domestic service, domestic workeis damestic service agencies; standardize domestic
service business practices; and promote the dewelop of domestic service.” With regard to
regulation of the business practice of domestiviser the measures aim to promote the development
of the domestic service sector to satisfy the neégsivate household employers for domestic servic
The Interim Measures put the "the legitimate rigirig interests of consumers of domestic service" as
the top priority in the legislation and then mova t make requirements for the vocational
qualifications, service attitude, etc. of domestiorkers. It should be noted that some protective
regulations on signing contracts, rest and leaveges, and human dignity, etc. are included in the
Interim Measures. But the existence of employedesydased domestic service companies is
essentially ignored. Also, the legal status of dstineworkers is not confirmed, as domestic workers
are only regarded as service providers to satisyneeds of the consumers of domestic serviceclérti
21 of the Interim Measures requires that "when diimeservice providers have disputes with
consumers during the provision of domestic seryitbey should report to the domestic service
agencies immediately and are not allowed to lebe# posts”. This is in sharp contrast from thétig
of constructive dismissal in exceptional circumstsiconferred in Article 32 of the Labour L'dwand
Article 38 of the Labour Contract Lafv Such a deviation in legislative concepts wilhiitably lead to
an imbalance of the rights and obligations betwegal objects.

17 Article 32 of the Labour Law reads
A labourer may notify at any time the employingtuof his decision to terminate the labour contrecceiny of the

following circumstances:

1.within the probation period
2.where the employing unit forces the labourer tokwby resorting to violence, intimidation, illegagstriction  of
personal freedom; or
3 failure on the part of the employing unit to palydar remuneration or to provide working conditiassagreed upon in the
labour contract.
18 Article 38 of the Labour Contract Law reads:
An employee may terminate his employment contifdusiemployer:
(1) fails to provide the labour protection or workingnditions specified in the employment contract;
(2) fails to pay labour compensation in full and ondjm
(3) fails to pay the social insurance premiums fordimployee in accordance with the law;
(4) has rules and regulations that violate laws or leggns, thereby harming the employee’s rights iaterests;
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3.3.2.5.Lack of awareness of institutional discrimination

The existing laws exclude the majority of domestiorkers from labour and social security
protection. Although legislators have not intenéily created a scenario of employment discrimimatio
on the basis of sex, because females account far @ per cent of domestic workers, the laws
excluding domestic workers put the female poputatiba disadvantage compared with male workers.
This meets the definition of gender discriminatiorArticle 1 of Convention on the Elimination of IAl
Forms of Discrimination against Women, 1979 (CEDAWAccording to gender equality laws in
many developed countries, the de facto legal mosif domestic workers in China would be
considered “actual” sex discrimination against wante employment. For instance, in Norway, “the
most important provision of Gender Equality Lavihie general provision which prohibits any form of
discriminatory treatment of men and women basedgender... besides obvious discriminatory
treatment, general provisions also prohibit indirgiscrimination on grounds of gender, that is, the
so-called 'actual' discrimination” (Li, 2006, p.8)5%° For example, the differentiated treatment
between permanent and temporary workers in Norwalegal, as 90 per cent of temporary workers
are female. Differentiating between temporary aegltar workers actually places women in a weak
position (Li, 2006). Discrimination against domestivorkers is the principal reason why home
economics/domestic studies graduates in China tivawat to engage themselves in this field.

Equal employment is one of the core labour staredafdhe ILO. There is a famous statement on
the basic concept of human rights in Article 1t Universal Declaration of Human Rights that “all
human beings are born free and equal in dignityragids", which reveals the principle of universali
of human rights. There is a consensus in the iateEnmal community that the right to work and rights
at work are not only the core of social and ecorangihts, but also the core of basic human rigints.
the early twentieth century, two other more comprsive and humanitarian viewpoints gained
popularity. The first view emphasizes the interdefmnce between labour conditions, social justice,
and peace. The second one promotes the labourpgtalmcBuman value, social needs, self-realization,
and development of the human personality. Thesesvigbtained an optimal explanation of their
significance in the inspiring statement of the Realion of Philadelphia that “all human beingsavén
the right to pursue both their material well-beiagd their spiritual development in conditions of
freedom and dignity, of economic security and eaquudortunity” (Ge, 2003)* Recognizing this, the
Chinese Government signed the International CowenanEconomic, Social and Cultural Rights

(5) causes the employment contract to be invalid due ¢@cumstance specified in the first paragrapiicle 26 of
this Law;

(6) gives rise to another circumstance in which lawsadministrative statutes permit an employee to iteta his
employment contract.

If an employer uses violence, threats or unlawégitniction of personal freedom to compel an empoyework, or if an
employee is instructed in violation of rules angulations or peremptorily ordered by his employepérform dangerous
operations which threaten his personal safetyethployee may terminate his employment contractowmitfyiving prior
notice to the employer.

19 Article 1 of CEDAW reads: For the purposes ofghesent Convention, the term "discrimination agaiv@men" shall mean
any distinction, exclusion or restriction made be basis of sex which has the effect or purposepéiring or nullifying
the recognition, enjoyment or exercise by womemespective of their marital status, on a basiscpfaéity of men and
women, of human rights and fundamental freedonterpolitical, economic, social, cultural, civil any other field.

20 Li Weiwei (2006). Prohibiting Discrimination in Estoyment—International Standards and National Rrest Chinese
Law Books Co., LTD. Beijing April 2006, pp: 658.

21 Ge Zhenming (2003). International conventions oanemic, social and cultural rights and their inmpémtation. China
Social Sciences Press. Beijing. September 2012 %426.
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(1966), CEDAW, and the ILO Discrimination (Employmteand Occupation) Convention, 1958 (No.
111), and therefore the Government has an obligatio eliminate discrimination in employment.

Domestic workers are generally recognized as aevabie group who hardly have any
negotiation capacity. It is clearly stated in tiMermediary contract for Chinese domestic workers,
“During the service period, if the employee canaagage in domestic service due to illness, thely wil
be sent home at their own expense.” In an employraetiing covered by the Labour Law, this
provision would be illegal, but it is allowed withthe domestic service sector. The existing laws do
not have requirements for intermediary enterprisesl private household employers to take
responsibility to pay any medical costs for donwegtorkers. Also, there are no provisions statirgg th
domestic workers should be entitled to receive p&k This situation is totally contrary to proaiss
in labour law stipulating that workers have thentigp receive sick pay and be reimbursed for médica
costs according to legal standards.

In particular, private household employers gengrall back on the provision of “fault liability”
in the Tort Liability Law, 2009, when work-relat@égjuries happen. Under this provision, if domestic
workers cannot prove that the employer is at fab#n the employer will not need to compensate the
worker. In that event, those domestic workers wimondt have employment injury insurance or
accidental injury medical treatment insurance héVe to bear the consequence on their own. Ttos als
runs counter to the standards laid out in Chinglsedr law (see section 3.3.2.2 for more details).

Ms Gao, a former domestic worker and officer of Miegrant Women's Club questioned the
validity of this arrangement when interviewed foiststudy:

If people get cerebral thrombosis when they worlk ifactory, companies will cover the
medical treatment without asking how they got thifease; so it is work-related injury. It
works the same way for construction workers. Ifoastruction worker gets injured at a
construction site, he does not need to cover therese on his own even if it is due to his
negligence. However, how come it is a differentysiwhen it comes to work in a private
household?

Such disregard for the right to labour security fmmestic workers not only increases the
vulnerability and marginalization of domestic warke but also intensifies problems related to
domestic workers being "short in supply” or "nduaed to the needs" of the domestic service market.
This indirect institutional discrimination againsbmen and direct discrimination against the idgntit
of domestic workers causes more serious consegsighea the conceptual gender discrimination
because of its mandatory and universal nature, lwtienies the labour security rights of nearly 20
million domestic workers.
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Chapter 4. Internal migration and domestic serviceCompetent

authorities and social organizations

4.1.Government bodies responsible for internal migratiom and domestic service at the
national and local levels

Since the foundation of the People’s Republic oin@hthe Ministry of Commerce has been the
national competent authority for the domestic sengector. The Ministry is mainly responsible for
conducting statistical analysis of sector data; ioing the state of business operation related to
domestic service; understanding service quality emstomer satisfaction; understanding forms of
service innovation and other current conditionsjetlgoment trend; regulating the order of domestic
service market; and formulating the regulations @mdicies to promote the development of the
domestic service sector and monitoring the impldatemn of those orders. The commerce committees
of local government at all levels are the compegerthorities over the domestic service sectorsiwith
their respective competencies. The Ministry of Carce is ultimately in charge of all domestic
workers recruited or introduced through domestiwise enterprises. Under the administration of the
Ministry of Commerce, where domestic worker can dfitnmost are from vocational training
initiatives under financial support from the Goveent. For each trainee who receives 150 hours of
operational training pertaining to theoretical kiedge and professional skills; passes the exarimati
and gets engaged in domestic service for at leastyear, the training institution gets subsidized
between CNY1,200 to CNY1,500. In 2009, 200,000 -tHfdurban workers and migrant workers
received financial support to work in the domest@rvice sector after they had been trained at
specialized institutions. The Ministry of Commengevides support all over the country to create
domestic service network platforms to match sugpigy demand. Also, information management by
the Ministry helps solve the problem of insuffidiémformation of the domestic workefs.

The Ministry of Commerce first released its speégiulations on the domestic sector, the Interim
Measures for the Administration of Domestic Sengaetor, at the end of 2012. In particular, Artitle
stipulates that the Ministry of Commerce assumesagement responsibilities for the national
domestic service sector. Under the Interim MeasthesMinistry claims responsibility for supervigin
and regulating the service quality of domestic iseiy agencies; guiding and coordinating the text
specifications of the contract; and handling sendonflicts and disputes. The competent departments
of commerce above the county level are responsiblsupervising management of domestic service
within their respective jurisdictions.

However, as noted above the Interim Measures isaraed primarily with ensuring that the
consumers of domestic service (i.e., employersivecsatisfactory service. The regulation expresses

22 The name list of laid-off migrant workers who hawat terminated the contract with different ageaa@ad units can be
found in these organizations. This research doésnotude the statistics relevant to the 200,000-tdf workers in the
cities. For farmers with social insurance, they gahunemployment insurance benefits if they |lbsér jobs. So far, there
is no such case nor regulation as reported todkiergment directly.
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many requirements for the qualifications of dontestorkers, such as integrity, service attitudel)ski
and many other aspects, yet rights protection donestic workers is missing.

In addition to the above, the Ministry of Commefaeuses on standardization within the industry.
On 2 February 2012, the Ministry issued the Bagicnhs for Domestic Service (SB / T 10643-2011).
The sector standards in this regulation specifytéhms and definitions and the basic requiremehts o
domestic service operators, domestic service pseseservice contents, service monitoring, as agell
contents and requirements to be improved. Ten maitistandards and more than 70 local standards
have been gradually introduced. In addition, basadthe provision in Article 30 of the Interim
Measures for the Administration of Domestic ServiSector that "the competent commerce
departments above county level should guide thmdtation of the text specifications of the contract
and handle service conflicts and disputes”, theidifin developed the Domestic Service Contract
Template.

The outbreak of the financial crisis in 2008 cauaextarcity of employment opportunities, which
prompted the Government to focus on the "employmeseérvoir* function of the domestic service
market. Economist Tang Min (2010) estimated thatdélare 190 million urban households in China. If
even 15 per cent of these households had the deamahchpacity for domestic service, there would be
28.5 million job opportunities. Deducting the 15llmh domestic workers already employed in urban
homes, there would still be 13.5 million jobs asble to be filled. Tang Min wrote to the State
Council and suggested that the State takes measupFemote the development of domestic service
sector. In February 2009, the State Council adofitedcecommendation from Tang Min and started
drafting sector guidance policies. In comments agpd to the draft policies, Ma Kai, the
Secretary-General of the State Council, pointedimaitthere is a great demand for domestic seasce
well as a market potential. He added that housshwiith elderly family members in need of care
cannot find appropriate domestic workers. If doralwMa noted, development of the sector could
serve multiple purposes, such as employment maragemromoting the employment of migrant
workers, improving people's livelihood, and expaigddomestic demand. Then-Premier Wen Jiabao
and then-vice premiers Li Kegiang and Zhang Dejiaragle special instructions and approved that
relevant departments should coordinate their rebean the sector and develop Guiding Opinions on
Standardizing and Developing the Domestic Serveeds.

In order to promote the development of domestiwiserand further expand employment, the
State Council approved the Notice on Establishimpddtment Coordination Mechanism to Promote
the Development of Domestic Service Sector and Bympént issued by Office of Central Institutional
Organization Commission. In May 2009, a committes wet up of eight ministries and commissions,
including the Ministry of Human Resources and Socsecurity (MOHRSS), the National
Development and Reform Commission, the MinistryGa¥il Affairs, the Ministry of Finance, the
Ministry of Commerce, the All-China Federation afidle Unions, the All-China Women's Federation,
and the Communist Youth League Central Committée. dommittee’s principal responsibilities are:

» coordinating and handling major issues relatedrtonpting the development of the domestic
service sector and employment;
» stimulating the establishment and improvement lefvant laws and regulations;
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« facilitating the formulation of guiding opinions dhe development of domestic service sector
and employment as well as long-term developmeminitegy and major sector policies;

* promoting the establishment of service specificetiand sector standards; and

» reinforcing sector management and supervision.

MOHRSS took the lead in organizing the draftinge€tor guiding opinions.

According to the comments of the State Council, M&&$ in conjunction with the National
Development and Reform Commission, the MinistryGiVil Affairs, the Ministry of Finance, the
Ministry of Commerce, the All-China Federation ofadie Unions, the Communist Youth League
Central Committee, and the All-China Women's Feiitama established an inter-ministerial
coordination mechanism to promote the developméttte@domestic service sector and employment.
The first plenary session of the joint conferenees Wweld on 8 June 2009.

Issued on 26 September 2010, the Guiding Opinidnthe® State Council on Promoting the
Development of Domestic Service (Order of Stater@duGeneral Office [2010] No. 43) proposed to
protect the legitimate rights and interests of dstimeservice practitioners with regard to four aspe
including labour relations, labour remuneratiorgiabsecurity and rights protection approachess€he
were the preliminary outcomes of the inter-ministeicoordination mechanism to promote the
development of domestic service sector and emplaymehich laid the foundation for the
introduction of specific laws. After the documentasvissued, local governments adopted an
inter-bureau coordination mechanism to put forwthedimplementation of Measures or Opinions.

On 24 December 2014, eight ministries and comnsifteeluding MOHRSS in conjunction with
the National Development and Reform Commission, Nfieistry of Civil Affairs, the Ministry of
Finance, the Ministry of Commerce, the All-ChinadEmtion of Trade Unions, the Communist Youth
League Central Committee, and the All-China Wométesleration, jointly issued the Notice on
Standardization and Formalization of Domestic ServBector (Order of the Ministry of Human
Resources and Social Security[2014] No. 98) toadegbublicly that the Ministry of Human Resources
and Social Security is the lead ministry of thefrhinisterial coordination mechanism to promote th
development of the domestic service sector and @mmnt, and that the Ministry of Commerce was
one of the members.

In practice, this inter-ministerial joint councis ithe national competent authority and local
inter-bureau joint council is the local competeutharity for developing and regulating the domestic
service sector. To date, the multi-ministerial ngisment has not yet led to synergy across institstio

4.2. Civil society and mass organizations

4.2.1. Women's federations and other women's organi  zations

Women'’s federations operate at all levels withinn@hwith their own development departments
implementing research, conducting legislative adeygc supporting domestic service enterprises
within the women's federation system, and orgagixincational skills competitions. Across all levels
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women's federations have established 2,449 domsstigce enterprises and 1,519 training bases.
Annually, 560,000 women receive training and 600,8®men are matched with employers. In total,
1.87 million households per year employ domestickers placed by women'’s federation enterprises.
Through the federations, a large number of femalmestic service enterprises have developed into
well regarded brands, such as Shandong Sister,yuangSister, Long Sister, Hao Su Sao, Wan Sao,
and Hong Du Juan. These enterprises are foundasatisy by the general public, trusted by the
market, and abide by standard management regusadiaeh procedures (Qiao, 20%2).

Other women's organizations work on research, sighttection, and legislative advocacy. One
such organization with outstanding performancéésformer Women's Law Study and Service Center
of the Law School of Peking University, now calkb@ Beijing Qiangian Law Firm (which means “to
serve millions of women”). In 2007, with financialpport from the United Nations (UN) Theme
Group on Gender and the UN Development Fund for Wo(WNIFEM, now part of UN Women), the
project team of the centre published the findinfgthe Study on the necessity of legislation to protect
the labour rights of domestic workdreludingthe draft Regulations on Protecting the Labour Rights
of Domestic Workers

4.2.2. Trade unions

Affiliated trade unions of the All-China FederatiohTrade Unions at all levels attach importance
to the trainings for domestic workers and the ratewesearch work on the sector. They are mainly
responsible for the implementation of the "DomeSkevice Programmeé”.

However, there is only one trade union that is ifjpetly for domestic workers, and it operates in
the city of Xi'an. On 23 September 2004 the Xi‘amde Union of Domestic Workers was founded.
The union began with just 162 members, but by thé ef 2015 the total number of registered
members had reached 1,980. Under the support oAlthé'an Federation of Trade Unions and all
sectors of society, normal operation of the Tradéb of Domestic Workers has been maintained by
membership fees and self-pooled funds. In Janudiyp,2Wang Wei, the current president, said in a
telephone interview that the Xi'an Trade Union obniestic Workers is mainly engaged in the
following activities:

1. Receiving visiting members every week to understdmr current living conditions at
different stages of the employment process andlt@any difficulties they are facing.

2. Organizing trainings for core members and new memteelearn the trade union bylaws and
the professional ethics required for domestic wiarkéo cultivate a sense of responsibility
among the members; to enhance the awareness ofrmmders to serve the group; and to
give full play to the role of core members in thieup.

23 Qiaohong (2014). Build Women's Domestic Servicarils to Accelerate the Healthy Development of Ddimeervice.
China Women's News Daily. 28 March 2014.

24 In order to effectively implement the Notice of tBeate Council on Employment Promotion under ther€@ Economic
Situation(No.4 [2009] of the State Council) and the Noti€ehe General Office of the State Council on théaWzation
and Expansion of ConsumptiofiNo.134 [2008] of the General Office of the Stateu@cil) to further promote
employment in the domestic service sector and ekmlmestic service consumption, the Ministry of @uence, the
Ministry of Finance, and the All-China Federatidrifoade Unions launched the “Domestic Service Fapgne” in 2009.
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3. Participating in seminars across the country on ekiim service legislation and actively
advocating for legislation for the domestic senseetor.

4. Holding legal training for domestic workers to irope their awareness of rights protection.

5. Organizing spring outings, cooking competitionsatnical performances, domestic workers
skills contests, etc., to enrich domestic workévgs in their spare time.

6. Holding seminars on work injury protection for datie workers.

7. Organizing forums of employers, domestic workers] &ntermediary agencies in order to
reinforce tripartite communication and promote ttevelopment of the domestic service
sector.

8. Recovering the delayed wages of domestic workeasannsultative manner.

9. Conducting questionnaire surveys among memberaderatand the basic working situation
of domestic workers and occupational disease ciongit

10. Actively seeking resources from government and canities to help domestic workers in
difficulty.

Beyond the assistance and development opportunititessed by the trade union, domestic
workers in the organization make new friends wagkimthe same sector. They talk to each other and
share their ups-and-downs at work and their hagpiaed unhappiness in life.

As noted above, the Xi'an Trade Union of Domestiark¥rs is the sole domestic workers' trade
union in China. The committee is elected by its hers, who are domestic workers. The president
and vice-president are elected based on their pablareness and dedication. The work of the union
leaders is long-term and unpaid. This kind of oiz@ion, which truly represents the interests of
domestic workers, is urgently needed by domestidkers across China.

4.2.3.  Migrant Women's Club

The Migrant Women's Club was established on 7 A986 by Xie Lihua to remedy the complete
lack of organizations serving migrant women in @hiKie Lihua worked as the chief editor Riral
Womenunder theChina Women's DailyShe was also an officer of the All-China Wometegeration.

Xie found that when rural women who came to citeefind work encountered problems, they came to
the magazine for help. She recognized that an trgton needed to be established to provide service
for these women. Since its founding, the Migrantiia's Club has mobilized multiple social
resources and provided services to migrant womerkex® (including many domestic workers) to
protect their rights and better integrate into arkige through various channels and in diverse form
(see box 4).
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Box 4. An interview with the former head of the Mig ~ rant Women'’s Club

On 9 January 2016, the research team interviewed Ms Han Huimin, former head of the Migrant
Women's Club (and current head of the Beijing Tianyi Nursing Home in Beijing). Her review of the

experiences of rights protection for the migrant women's club is presented as follows:

“After the Migrant Women's Club was founded, we realized that migrant women were mainly
engaged in domestic work, and so we went to different domestic service companies. [Club founder] Xie
[Lihua] herself wrote a letter titled "The Letter to the Domestic Workers" to tell them that there was one
organization particularly serving them. They could come to read books on weekends. If they had legal
problems, the organization would help them. We told them we were their family. Thus, there were nearly
one hundred people attending the inaugural meeting of the Migrant Women's Club. The first batch of
members were mainly domestic workers. After the establishment, the first things were to teach them to

speak Mandarin, to use a computer, and teach them how to adapt to city life.

“Later, we received a lot of complaints/ For example, one domestic worker was bitten by the
employer's dog and the employer refused [to pay] compensation. In 2002, we established a rights
protection team. Ten more volunteer lawyers and scholars joined the team. Regularly, we sent small
cards to domestic workers to inform them to call us for help. When they called us for help, we asked the

lawyers to represent them to handle some cases.

“We also did some legal and policy advocacy work. By conducting questionnaire surveys, we
understand that the social status of domestic workers is not high and they have no dignity. Some
employers were hyper-critical and did not treat them as human beings, and they lacked social security.
They also felt that they did not get recognition from this work. Even worse, they did not dare to tell their
families that they have worked as domestic workers or they were currently working as domestic workers.
For example, one domestic worker was financially supporting her daughter to study at the university, and
she did not dare to tell her daughter about her work.

“After knowing this, we published one white paper, Research on the Rights and Interest of Domestic
Workers, jointly with the Chinese Academy of Social Sciences. We organized seminars. In 2005, the
Beijing Migrant Women's Club was subsidized by the United Nations Educational Scientific and Cultural
Organization (UNESCO) to propose Policy Recommendations for the Protection of Rights and Interests
of Domestic Workers in Beijing. Professor Liu Minghui completed the Project Report on Policy
Recommendations for the Protection of Rights and Interests of Domestic Workers in Beijing including the
draft Regulations on the Protection of Rights and Interests of Domestic Workers in Beijing (expert
proposal).

“Later, we asked Professor Liu Minghui to draft the domestic service contract template, including at

least eight hours' rest, a separate place for rest, and other provisions.

“After the domestic service training, we composed a training manual for them. The contents of the
training manual include how to adapt to city life, how to save money, how to get familiar with the
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transport, and how to get familiar with the employer's family. Also, professional knowledge and skills are
included. We gave them the manuals through various domestic companies.

“At the spiritual level, domestic workers entered a relatively intimate space and they could not
regard the employer as their family. They had some negative emotions. When understanding their
relations with their husbands and families, we found that many of domestic workers are single mothers.
They had to leave their home to find employment due to divorce, their husband’s death, or for some other
reason, could not return to their parental homes. Therefore, we established a "single mother mutual-help
group" and carried out some group activities regularly. They found this kind of organization very helpful to
release their emotions. Thus, this organization [the mutual help group] was fixed. Later, a mutual

assistance network between them was formed which could operate independently.

“Domestic workers need a platform to present themselves in a positive light. Thus, we set up a choir
for them. They could not only sing but also act their stories through role-play to release their stress. Thus,
the Ding Hua Drama Club was founded. This conveyed the message to the public that domestic service
work is work with dignity, and they [domestic workers] should be respected. The teacher from the Central
Academy of Drama guided their performance. Later, they created a drama themselves and gave a
performance publicly at the Chaoyang Theatre. At the beginning of 2016, they were interviewed by the
Focus Interview programme of China Central Television.”

Source: Interview with Ms Han Huimin, 1 January 2016

The Migrant Women's Club was tasked by the ILO witbllecting Chinese opinions on
Convention No. 189 while it was still in draft forfihe club organized many rounds of dialogue
between scholars, lawyers, domestic workers andt th@de union representatives, government
officials, as well as employers to facilitate thadpal agreement from all parties on the adoptfdhe
text of the Convention and its Recommendations, sarumitted the proposed revisions to the ILO
Country Office for China and Mongolia.
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Chapter 5.  Recruitment process

5.1. The factors attracting the rural labour force to cities

5.1.1. Huge demand among urban residents for domest  ic services

According to Ministry of Commerce figures, in 202hina’'s GDP per capita increased to
US$7,575, which is above the global average acegrtti the World Bank® With the rapid increase
in living standards and growing demand for a higheality of life, more and more families have
chosen to employ domestic workers to assist with lthusehold chores. There is demand among
approximately 25 per cent of Chinese families fdvanced domestic workers who specialize in roles
such as family education, family financial managetndamily secretary, family driver, home
decoration, and other smart-home and housekeeperkigh-end domestic service. In addition, the
ageing of the population is a serious concern. &®is of only children gradually join the ranks of
the elderly there has been a surging demand foedooservice to provide care.

Despite the high demand, recruitment difficulties @mmon in the domestic service sector. The
already short supply of domestic workers in theolabmarket becomes even worse during the busy
farming season and the spring festival. For examateund the spring festival the shortage of
domestic workers compared to market demand canbctombetween 30 to 50 per cent. The short
supply of domestic workers indeed increases thafgdining power, and places domestic service
enterprises in a weak position during recruitm@ie research conducted for this report shows that
this trend is most obvious with maternity matroBgfore 2007, their monthly income was about
CNY4,000 (see the story of Feng Ti in box 2, in ebhbne assignment means one month). Among
maternity matrons surveyed for this study, the ager 2015 income earned for a one-month
assignment was CNY8,256, with the highest at CN80@,and lowest at CNY3,200. In general, the
monthly income of most domestic workers surveydls taetween CNY3,000 to CNY4,000 yuan, a
range that accounts for 49 per cent of all domestikers surveyed investigated. Back in 2003, 68.9
per cent of domestic workers earned an averageysilahe range of just CNY300 to CNY500,
demonstrating the strong growth in wages within $ketor. As part of the study, domestic workers
were asked to recall the methods employers usekeép them on as employees; 36 out of 156
respondents (22.4 per cent) stated that a pay waisgehe main incentive. This response also suggest
that the bargaining power of domestic workers hdséd increased due to short supply.

5.1.2.  The low entry threshold into domestic work

The research team surveyed 156 domestic workers 2&bprovinces and cities who are currently
working in Beijing. The top three sources provineasong the domestic workers surveyed are Hebei,
Shanxi, and Gansu (figure 1). Among respondents} ®&r cent have rural permanent residence
registration and only 18.4 per cent have urban peemt residence registration.

25 Interview with Ministry of Commerce officials, Jar2016.
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Figure 1. Home provinces and cities of domestic wkers surveyed, by percentage
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The education level of the surveyed domestic warkerelatively low, and they tend to be older
than the average age for Chinese migrant workérs.nfajority of surveyed domestic workers (51 per
cent) have a junior high school education; thogh wisenior high school education account for 28.4
per cent; graduates of primary school or below aotdor 18.1 per cent. Only 2.5 per cent had a
tertiary education degree (figure 2).

Figure 2. Highest education attainment of domestiaorkers surveyed, by percentage
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The oldest surveyed domestic worker was 55 yeatsaotl the youngest was 24 years old. The
average age of the surveyed group was 42.2 yedrdMualst of the domestic workers surveyed were
between 41 and 50 years old. There are few peadtevti30 or over 50 years old in the survey group
(see Table 1-1 and 1-2).

Table 1.1.  Age data for domestic workers surveyedNE153)*

Average Maximum Minimum Most common

42.2 55 24 46

“ Three survey respondents did not provide valid age data

Table 1.2.  Distribution of domestic workers surveye into age groups (N=153)

24-30 years old 31-40 years old 41-50 years old 51-55 years old

11 39 90 13

* Three survey respondents did not provide valid age data

When asked why they chose this profession, theegexs domestic workers replied that given
their advanced age and low educational backgrotirey, found themselves unable to secure other
employment.

5.1.3.  The upward trend in wages

The latest statistics acquired from the Ministry@jmmerce shows that the disappearance of
demographic dividend has caused rapid appreciatidabour costs in China. In 2014 the wages of
domestic workers increased by 20 per cent oveptéeious year. In some large cities, the increase i
wages is even greater. The average wages of ntgteratrong® in Shanghai increased by 27 per cent
from CNY8,322 in January 2014 to CNY10,532 in Debem2014. Domestic service in general has
developed from only providing simple cleaning, cogk and the other traditional types of service to
knowledge- and skill-based domestic service, sughh@me nursing, nutrition, children rearing,
tutoring, housekeeping, etc. With demand risinge thages of domestic workers are rising
correspondingly.

26 That is, the amount paid by employers, which idekithe worker’'s salary and another 30 per cenadency fees (if an
employee system-based enterprise is involved).
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5.2. The channels for entering the domestic service sector

Among the surveyed domestic workers, the major wlsrfor entering the domestic service sector are:
(1) domestic service enterprises — 46.6 per eamt;
(2) introduction by relatives, neighbors, andrids — 33.1 per cent (figure 3).

Figure 3. The channels by which survey respondentntered the domestic service industry,
by percentage

m Recruitment by domestic service
companies

o Intermediary agencies

= Introduced by relatives, neighbours, or
friends

Retained by employers

As noted in section 2.2, there are three typesusiness models for domestic service companies:
employee system, membership system, and internyesyatem. If job seekers apply for jobs offered
by employee system-based domestic service entesprihey will be dispatched to places where
employers need domestic service, such as homegitdlesor during travels when needed. Domestic
workers sign labour contracts with the domestiwiserenterprise and are managed by that enterprise.
As such, they are identified as "workers" by that&tand enjoy the benefits of an urban social pensi
as well as medical, unemployment, work injury, andternity insurance. Employee system-based
domestic service enterprises sign labour dispagcltiontracts with the actual private household
employers. As agreed in that contract, the privatesehold employers contribute the money and the
domestic service enterprises handle the proceddigexuring social insurance for domestic workers.

If the job seekers apply for jobs offered by mershgr system-based or intermediary system-
based domestic service enterprises, generally thdy receive the intermediary service (i.e.,
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placement in a private household workplace) andnateprotected as "workers", as the Labour Law
does not apply to these types of domestic workers.

5.3. Cost and time involved

Regardless of which legal channel they choose tereghe domestic service sector, domestic
workers are required to provide documentation icoetance with the requirements of employers,
particularly their identity card and health cedd#fie (see figure 4). It is rare that domestic wrlkae
required to provide proof of not having a crimimetord or any record of administrative penalties. A
general physical examination is required, as i®alth certificate that costs CNY76. The cost of a
vocational qualification certificate varies basedtbe different types of work, ranging from CNY400
to CNY2,000.

Figure 4. Certificates required of domestic workerssurveyed to secure employment (N=156,
more than one answer possible)

|dentification card 154

Temporary residence permit 23

Health certificate 138

Occupational qualification certificate 41

Educztion certificate 14

Criminal record/admin penalty check 4

Other certificates 2
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5.3.1. Introduction by relatives, friends, and neig hbours

This approach costs the least and takes the shtinbes The domestic workers only bear the cost of
travel expenses and the CNY76 cost of securingalitheertificate. The domestic workers agree on the
date to start service through the acquaintancetrayddirectly go to the employer's home to woreraf
coming to Beijing. However, these domestic worlerd employers face the highest risks, because there
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are no domestic service enterprises involved téevethe health and integrity of both the domestic
worker and the private household employer. Alserdlare no vocational trainings and insurancehir t
domestic workers, and often there are no conttadiind both parties.

5.3.2. Introduction via intermediary system-based e  nterprises

Box 5. Placement by an intermediate agency:
The experience of maternity matron Li Duolan

“Most of the maternity matron companies charge a 30 per cent management fee. They
think that after determining the wages with the maternity matrons, how much they actually
charge the clients is their own business and has nothing to do with maternity matrons.
However, this is not like buying something, and one can bargain freely. The more money
the clients pay to the maternity matrons’ companies, the higher requirements they will
impose on the quantity and quality of the service, such that maternity matrons will feel more
exhausted. As the company charged us a management fee, they should fulfill some
obligations. First, they should help us pay for work injury insurance. Second, they should
undertake the responsibilities for follow-up services to coordinate the conflicts or disputes
caused by rights and interests between employers and us. Also, they should pay us a
minimum living allowance or the minimum wage during our working gaps. Only then we can
accept a management fee of up to 20 per cent.”

From an interview with Li Duolan, a former Beijing maternity matron from Jiangxi
Province. Now she is a waitress in a restaurant.

The possibility of domestic workers being explaitiand defrauded exists if they enter the sector
through intermediary system-based enterprises. €Ttege no standards dictating the fees that
intermediary agencies can charge. Some intermedigencies deduct one month’s worth of the
domestic worker’s wages as the intermediary femestllegal intermediary agencies” charge fees but
do not provide intermediary services. In these s ademestic workers sometimes find themselves in a
community away from their home without a sourcéncbme and have no recourse but to return home
empty-handed.

In recent years many domestic workers have aspioedo abroad to work on temporary
assignments as maternity matrons and nannies. Bhehiy wage for maternity matrons or nannies can
be about CNY15,800 for assignments in the UnitedeSt Canada, and other developed countries. For
example, Mr Zhang, an employer from Beijing intexed for this study, sought to employ a maternity
matron for two months to take care of his daughtdaw, who is living in New York. The intermediary
company not only charged him CNY11,000, but alstudéed one month’s wage, CNY12,000, from Ms
Wang, the domestic worker. The company claimedttreaCNY 12,000 would be returned to Ms. Wang
only if came back after the expiration of two-montintract and if she would continue to receiverfeitu
intermediary services from the company. In sholdd &e noted that the intermediary fee paid by Mr
Zhang was equivalent to 41.67 per cent of what keng would be paid for the assignment, higher than
the 30 per cent average rate charged by employsystém-based agencies (which provide social
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insurance to workers). The domestic worker signeraestic service contract with the intermediary
company in duplicate. However, both copies were kgpthe company; the domestic worker did not
have a copy of the contract. This presents thethigkthe intermediary company could tamper with th
contract contents. The domestic worker could noteraber the terms in the contract and did not know
how to safeguard her rights if the deducted wagasdwot be returned. Such cases are not rare.

For-profit intermediary agencies charge domestickerxs about CNY1,500 in training fees, and
generally this money will be returned only if thentestic workers fulfils a one-year work stint as
stipulated in the contract. Moreover, one-month eveégydeducted as potential “penalty for contract
breach” or as a "credit guarantee deposit". If melstic worker quit their job within one year, the
“penalty” or "credit guarantee deposit" monies Wil retained by the company. Intermediary agencies
use this as a way to prevent the unforeseen depanfudomestic workers from their employment
situations. Figure 5 shows the methods adoptechey32 domestic service enterprises surveyed to
prevent job hopping.

The Labour Law has prohibited employers from chregginy recruitment fees in other sectors.

Figure 5. Methods used by domestic service enterges to prevent “job hopping” by
domestic workers

Deducting the deposit 3

Agreeing upon liquidated damages 1

Agreeing upon credit guarantee deposits 10

Publishing online the names of workers who broke
contracts

Others (no methods) 9

Survey responses from domestic workers indicatelthd per cent of them have been working as a
domestic worker for less than one year (figure B)e domestic workers who found their job via
domestic service companies paid the equivalertiebhe month’s wage for this.
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Figure 6. Time spent working as a domestic workemi years, by percentage of survey
respondents
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The survey questionnaires for employers (N=100)wshdigh amount of domestic worker turnover,
with the average employer changing to new domestikers twice in one year. Indeed, one employer
respondent changed domestic workers ten timesisghn of a single year (table 2). The problem that
the supply of qualified domestic workers cannot inlee demand is a serious one, and can be assbciate
with the low education level, poor quality of semj and low professionalism of domestic workerghwi
so much changeover, the cost of securing employmergases for domestic workers, given that every
time they start a new job they may have to paylerdhtermediary fee.

Table 2. Length of service of domestic workers (foone family), as reported by employers®

Most
Maximum Minimum Average common
Length of service, short-term hire (in days) 840 L 66 30
Length of service, long-term hire (in years) 15 0.1 284 1
No. of times changing domestic workers in 10 0 2 0

previous year
* Corresponding data from domestic workers is not available.

27 This table which comes from employers shows thatleyers change domestic workers at a frequent ugtéo ten times
a year. No source of domestic worker is given.
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In recent years, recruiting domestic workers thioagline platforms has become popular, which is
referred to as 020 e-commerce (online payment dfisheo consumption). Popular websites for
domestic worker recruitment include 58 Dao Jia,Wia Bao, and Wu You Bao Mu. This method of
recruitment has a strong impact on businessesphiyiical office locations, because hourly domestic
workers prefer to take jobs through the websitekthair incomes increase due to more orders far the
services. E-commerce benefits from the advantafifsednternet, such as trans-regional, boundless,
mass information, and mass users. Internet-basetest@ service enterprises can not only recruit
already-trained domestic workers, thereby saviegelves the training cost, but they also savedke
that other domestic service companies pay to gootmtryside to recruit people. (Domestic service
enterprises generally pay about CNY300 per workéne local women's federation and other bureaus in
the labour-sending locale). Many web-based domsstigices also charge an intermediary fee referred
to as an "information service fee", which is adiu#the entry cost to be paid by the domestic warker
Membership system-based network platform A Yi Lai ¢harges 20 per cent of its members’ first
month's wages. This includes CNY60 of commercialifance to cover personal accidents (including
medical costs) to a maximum amount of CNY100,0@e@ ¢able 3 for another a sample fee structure).

Table 3. Information service fees (including insurace) charged by domestic worker recruitment
website 58 Dao Jia

Length of service term Information service fee
3 months 30% of the first month’s wage
6 months 40% of the first
month’s wage
1 year 50% of the first

month’s wage

Source: http://bj.dacjia.com/baomu/ (accessed 5 March 2016).

5.3.3. Recruitment via employee system-based domest  ic service companies

Employee system-based domestic service enterpdisesot charge any intermediary fees, and
according to the Labour Law they should provide foecupational training of 150 to 180 course hours
(three to four weeks). Article 60(3) of the Labdbontract Law stipulates that “no dispatch service
provider or labour-receiving entity may charge dag against any dispatched worker". However,
employee system-based domestic service companagecimanagement fees of private household
employers. For example, the monthly wage for theeméy matron working abroad is CNY 15,800. An
employee system-based domestic service companydvetiakge the employer a monthly management
fee equivalent to 30% of that wage, while the comypisself pays five types of social insurance, an
expense of at least CNY1,274 per month, per wofker2015). At the moment, five employee

Conditions of Work and Employment Series no. 92 49



system-based domestic service enterprises in Baijia being subsidized by the Government to enable
them to better afford the CNY1,720/person montbigial insurance fe#.

In addition, domestic workers employed by emploggstem-based enterprises are entitled to be
paid the minimum wage (CNY1,720 per month in Bejjin 2015) during the hiatus period between two
work assignments. This payment between assignnigemsaccord with the provisions of Article 58(2)
of the Labour Contract Law: “

The labour contracts between a dispatch servicdgepnand the workers to be dispatched
shall be fixed-term labour contract with a termnaf less than two years. The dispatch
service provider shall pay the remunerations onoathly basis. During the time period

when there is no work for the workers, the dispatetvice provider shall compensate the
workers on monthly basis at the minimum wage pibsedrby the local government of the

place where the dispatch service provider is latate

The domestic workers with employee system-basededtnservice enterprises typically have a
high degree of occupational recognition and thalisjare relatively stable. The entry cost for these
domestic workers is extremely low. Besides trangion costs, the workers only pay a "credit
guarantee deposit”, which they would forfeit to toenpany if they leave before one year. However, th
majority of these can work for at least one fulhgeand the risk of losing the deposit is typicaity high.
Hourly workers and other domestic workers who db live in the employers' homes can live in a
company-provided dormitory at a cost of CNY10 pighh

During one of the group discussions held for thiglg®, Zhang Yingxin, manager of the employee
system-based enterprise Beijing Right at Home imklcCare and Assistance Co., Ltd, noted that
benefits of the employee system are that it hedgsice staff turnover and attracts qualified workers
"Basically, our employees are very stable becausedopted an employee system at the beginning.
Although there is a certain turnover rate (i.egraie of employer) and some of the employees dropped
out, the rate is very low. If someone is unqudlifiere encouraged her to look elsewhere.”

Relatively high turnover rates among domestic wagkglaced by intermediary system-based
domestic service enterprises increases the domvestiers’ entry costs accordingly.

28 The reason for these government subsidies is becan agency responded to the Beijing Municipal eéBoment's
advocacy in support of the employee system. The ¢@mpanies currently receiving subsidies were etder pilot
testing, and their main business is providing ddimesorkers who are urgently needed by citizenghsas maternity
matrons, elderly care workers, nannies, and nunsimigcers. There are no additional resources atptder subsidizing
domestic worker social insurance.

2% On 9 March 2016, a focus group discussion was aeBeijing Human Resource and Social Security Bunedh eight
participants from domestic service enterprises, NRSI8, Labour Science Institute and Home Economicsé3tic
Studies institute.
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Chapter 6. Employment, working conditions, and treément of

domestic workers

6.1. Current situation with regard to signing a wri tten contract

Only 12 out of the 156 surveyed domestic workergetggned a labour contract. Fifty-four of the
surveyed domestic workers signed a tripartite @mhtfi.e., a contract signed among the domestic
service company, the domestic worker, and the eyepjo Forty-nine people signed intermediary
contracts. And 35 people (22.4 per cent of respatsiielid not sign any contract at all (figure*?)t is
important to note that tripartite contracts anceiimtediary contracts are not admissible under the
Labour Law, which applies only to labour contraBilemestic workers who sign a tripartite contract or
an intermediary contract do not have legal status/@rkers. Their employment is regulated by civil
law.

Figure 7. Types of contracts signed by surveyed dagstic workers (N=156)
No contract | | | 35
Labour contract 12
Intermediary contract 49
Service contract with employer 35
Tripartite contract 54
0 10 20 30 40 50 60

6.2. Working hours, rest, and annual leave

The average daily working hours of general domestickers who responded to the survey are
12.9 hours. For the purposes of this report, “gandwmestic workers” refers to domestic workers who

30 Tripartite contract and intermediate contractraveapplicable to Labour Law, only labour contriscapplicable to Labour
Law. Domestic workers who sign a tripartite contras well as intermediate contract do not havel Isigaus as workers
but are adjusted by Civil Law.
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are neither maternity matrons nor nannies. The ntyjof general domestic worker respondents (59.3
per cent) work for 8-12 hours per day (figure 8pst¥igeneral domestic workers surveyed (63.8 per
cent) receive four rest days per month (figure 9).

Figure 8. Typical daily working hours reported by general domestic worker survey
respondents (N=59), by percentage
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Figure 9. Average days of rest reported by generalomestic worker survey respondents
(N=59), by percentage
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The average daily working hours of domestic worleigaged in maternal and child care were
generally reported to be higher than domestic warlengaged in other tasks. Maternity matrons
surveyed for the study (N=42) averaged 16.5 hotisgaok per day. The shortest daily working time
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reported by maternity matrons was 8 hours anddhgdst reported was a full 24 hours. The average
daily sleeping hours for maternity matrons was Bo@irs. The longest sleeping time reported by a
maternity matron respondent was eight hours andhbetest was only two hours. The average daily
sleeping time desired is 7.6 hours (table 4).

Table 4. Typical daily working hours and rest timesreported by maternity matrons surveyed in
the study (N=42)

Maximum Minimum Average
Working hours 24 8 16.5
Sleeping hours 8 2 5.6
Desired daily sleeping hours 10 4 7.6

Households employing maternity matrons will provitd®se matrons with varying levels of
support in the domestic sphere. Employers who noadeof the services of maternity matrons (N=42)
were asked about how domestic tasks were distdbditeing the period when the maternity matron
was in their home. Nearly half of employers (47@& cent) did not employ additional domestic
workers while the maternity matron was in the houme the family attended to chores to enable the
matron to focus on her caring duties. Nearly a tguasf employers (23.80 per cent) did not employ
another domestic worker, and required the matraago handle all the housework tasks. Only 19 per
cent of employers employed additional domestic wsho provide domestic service during the period
when the maternity matron was employed.

One-third of maternity matrons (33.3 per cent) regab that they seldom went out for a walk
outside; 26.2 per cent walked outside occasionalhyl 23.8 per cent of the maternity matrons were
completely unable to go out for a walk. Only 9.5 pent of the maternity matrons surveyed could
often take a walk outside.

Nannies surveyed for the study (N=44) reported ayerdaily working hours of 12.5 hours. The
longest daily working time reported was 24 hourd #me shortest was 6 hours. The average annual
vacation reported was 34.5 days. The longest vatéine reported was 60 days and the shortest was
just one day (table 5).

Table 5. Daily working hours and days of annual lege reported by nannies surveyed (N=44)

Maximum Minimum Average
Daily working hours 24 6 12.5
Days of 60 1 34.5

annual leave

Data from the employers surveyed suggests thatrgledemestic workers receive approximately
four rest days per month on average, which is i lvith what was reported by the workers
themselves (see figure 9 above).. The smallest suwfmonthly rest days reported by employers was
no rest and the highest reported was ten days merthm Maternity matrons generally receive
significantly fewer rest days during their one-nforassignments, which the average reported by
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employers being less than a single day (0.7 days).smallest number of monthly rest days reported
by employers was no rest and the most common argweided by employers was two (table 6).

Table 6. Number of rest days per month for generatlomestic workers and maternity matrons as
reported by employers

Maximum Minimum Average Most common

General domestic workers 10 0 43
Maternity matrons 6 0 0.7

Maternity matrons, among all domestic service rdhewe the shortest rest, which is quite at odds
with the desired rest periods put forward by thdrares themselves. Their right to rest is in urgent
need of legal protection.

6.3. Wages, payment terms, and the pay cycle

Wages depend on the supply and demand relationgitifin a sector and the skills required.
Maternity matrons and nannies are short in suppdiytere are high skills requirements. Consequently
their wages are also high relative to other tydedomestic workers. The supply of general domestic
workers, who often lack sufficient skills, exceeshthnd and their wages are relatively low. There are
two types of payment: cash and deposit via bant. ¢ayment in kind is very rare.

As noted above, the average 2015 income per assigmeported by surveyed maternity matrons
was CNY8,265. The highest income per assignmentrtep was CNY19,800 and lowest income
reported was CNY3,200. The average monthly incospented by nannies surveyed in the study was
CNY4,760. The highest income reported was CNY8,800 the lowest CNY2,000. The maximum
monthly income reported by general domestic workarseyed was CNY5,000 and the minimum was
CNY2,500. The most common monthly income reportedéneral domestic workers was CNY3,000.
The monthly income of nearly half of all workersngyed for this study (49 per cent) lies between
CNY3,000 and CNY4,000. Employers were asked whey ey to domestic workers that work on
holidays instead of taking a day off; 47 employga& they pay double wages; 17 pay triple wages;
and. 21 employers just pay the normal wage.

According to various types of full-time domestic iers and hourly workers, the wage payment
cycle can be one month, one week, or one hour,ndiégpg on the arrangement with the employer.
Among the 156 domestic workers surveyed, 15 expee@ their wages being held in arrears by a
domestic service enterprise (see box 6 for examghg) five people's wages were delayed by an
employer. Ten workers reported making regular mignmittances (figure 10). Among the domestic
workers surveyed, 11.4 per cent experience a gtuathere their wages were delayed for one month,
and an additional 2.1 per cent experienced delaggmmonths.
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Figure 10. Domestic worker responses to whether thidhave experienced wage payment delays

No wage arrears 123

Wages were deducted or delayed
by domestic service company

Wages were deducted or d
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| experienced payment in kind 3

| make regular remittance
but have no deposits

| make regular remittance
and have deposits
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Box 6. Delay in wage payment by domestic service en  terprises: A case study

Surveyed workers who did experience delayed payment or wage deductions tended to claim that
these delays were caused by a domestic service enterprise. This finding is in accord with the findings of
the Research on the Legislation of Domestic Service Industry Management under the Ministry of
Education’s “Humanities and Social Sciences Project”, conducted between December 2009 and
December 2012 by Liu Minghui. In an interview in 2010 conducted under the above-mentioned research,

Mr Wang, an employer, said.

Xiao Yue got her first job after joining the company. A woman had abortion and needed to
be taken care of for two weeks. [Xiao Yue] looked after the woman for 16 days and returned
to the company. However, the company paid her nothing based on the regulations that the
employees could get their wages only if they worked for one month. | paid the company
punctually every month but the company did not timely pay the wages to domestic workers
for various reasons. When working at my home, Xiao Yue was always thinking about her
wages. She was always in that state so that we were afraid that she could not even take
good care of the baby.

Source: Research on the Legislation of Domestic Service Industry Management under the Ministry of

Education’s “Humanities and Social Sciences Project”, December 2009 - December 2012
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As the dependence of employers on domestic wotkassincreased, delayed wage payment by
the employers is becoming less common. Domestikaverfrequently apply the method of "voting
with the feet" by leaving employers who are slowé&y their wages. There is short supply of workers
in the domestic service market, and employers waydpaying wages face the awkward situation of
losing their current domestic worker and findinglifficult to locate a replacement immediately. The
domestic service enterprises that delay payingMdiges of domestic workers are often the ones with
hybrid management and administration systems.

Compared with previous investigations, there isilastantial increase in the wages of domestic
workers. In October 2003, a research team on gigsriand interests of informally employed workers
from the Migrant Women's Club visited 109 domestiarkers. They found that regardless of skill
level and working experience, domestic workers dpgiaid CNY300-500 accounted for 68.9 per cent
of all the sample group. In September 2004, acogrth data collected from 206 domestic workers by
the Migrant Women's Club, monthly wages for doneestbrkers had increased compared to 2003, but
half of the domestic workers surveyed were beingl pgages below the then-minimum wage of
CNY545 per month. Despite the imbalance betweeplgwgmd demand in the domestic service market,
the wages of domestic workers increased by only BINiYi 2004 in Beijing compared to the previous
year (see table 7 for more).

Table 7. The wages of domestic workers in Beijingni2004

Monthly wage (CNY) Percentage

301-400 5.80%
401-500 16.50%
501-600 31.60%
601-700 19.90%
701-800 15.50%
801-1 000 7.80%
1.001-1 500 2.90%

Source: Migrant Women'’s Club, 2004

Even removing the factor of inflation from the neswrvey of domestic workers in Beijing,
domestic worker wages have indeed increased coabige As noted above, nearly half domestic
workers were making between CNY3,000 and CNY4,080 month. And not a single domestic
worker surveyed for this study reported earning agevat or below the Beijing minimum wage
(CNY1,720 per month in 2015).

Domestic workers were asked as part of the sumwestate the methods that employers used to
retain them. The most common methods utilized bpleyers — according to domestic workers — was
to raise wages or provide bonuses. In additiom¢eeiasing wages and other commonly used methods,
seven domestic workers surveyed recalled that st touching way used by the employers to retain
them is to bring the workers’ children to employdrame for a reunion (figure 11). Although this is
rare, it is nonetheless a good practice.
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Figure 11. Methods utilized by employers to retairdomestic workers, according to domestic
workers (N=156, more than one answer possible)

Raise wages

Give red envelop containing money

Cover the traveling expenses for
domestic workers to go home

Buy gifts for their families

Bring their children to the
employers' homes for reunion

Pay tuition for their children

No methods were applied

Others

One-hundred employers were also asked what stegshéve taken to retain domestic workers,
and their responses largely align with the ansvpeovided by the workers themselves. Forty-two
employers chose to give their domestic workers beswr red envelopes containing money as a gift;
36 raised their employee’s wages; 17 covered tneeling expenses for domestic workers to visit
home; 17 bought gifts for workers’ families; eightought the domestic worker’'s children to their
home for a reunion; and three people chose toytgrt for the children of domestic workers.

Figure 12. Methods utilized by employers to retairdomestic workers, according to employers
(N=100, more than one answer possible)
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6.4. Maternity and other social security

The survey questionnaire asked domestic workerstgheir access to and use of social insurance
policies and programs (figure 13). Thirty-five oot 156 domestic workers surveyed were "not
participating in any insurance". The most commatugessed social insurance utilized by the domestic
workers surveyed, with 70 participants, was the mavel cooperative medical insurance, and 35
domestic workers participated in the new rural @opension insurance, which is related to preparing
for their old age. If a domestic worker would litee receive a pension from the social insurance for
urban workers program, they have to pay a totdlboyears of pension insurance contributions. Under
that scheme, female workers retire when they arges0s old. If they start to pay their insurance
contribution when they are 40, many of them carfinifitl the 15-year obligation. This being the case
only 28 of the domestic workers surveyed parti@gah this pension insurance. Only three domestic
workers surveyed participated in maternity insueanicecause the Social Insurance Law does not
enable the workers considered to be of the “flexibinployment group” to pay into maternity and
work injury insurance. When asked, "If you wishdiwe birth, what is your concerr?' 33 people
expressed worries over losing their job due tortpegégnancy and having to return home, and 28
replied that the feared "the working conditions d@hd environment [would] not [be] suitable for
fertility". In interviews it was found that once ggnant domestic workers tend to return to their
hometowns and prepare for delivery. The new ruvaperative medical insurance can reimburse part
of the medical costs related to maternal healthdsmtidery.

Figure 13.  Social insurance programs participatedn by domestic worker survey respondents
(N=156, multiple answers possible)

Pension insurance : : 28
Medical insurance
Unemployment insurance 4

Employment injury insurance 5 |

Mew rural social pension insurance
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Personal accident insurance | 13
Third-party liability insurance 2
Not participating in any insurance I I I 35
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When the 156 domestic workers surveyed answeredjilestion, "Who pays for the medical
expenses when you are sick?", 100 selected, "Myself selected "Employer"; and 11 selected

31 The sample of domestic workers asked this quegtibri56) does not include those domestic workessnfemployee
system-based domestic service enterprises, attakm participate in the five social insurancesuidan workers.
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domestic service enterprises. Just three domestikkens selected reimbursement by insurance
companies. Nine workers chose to borrow money frelatives and friends, while seven selected
"Endure due to lack of money" (figure 14). With aeg to meeting the costs of commercial health
insurance, 32 domestic workers said their insuratesls were covered by a domestic service
enterprise; 23 people's costs were paid by the@ram; 56 people paid the insurance contribution by
themselves; and 58 (37.2 per cent) did not buyramee (figure 15). The results suggest that the
situation with regard to health insurance cove@dggomestic workers is not optimal.

Some domestic worker respondents are from Beijund’lhg Domestic Service Center. In 2002,
Mr Mao Yushi, and Dr Tang Min, then-chief econom#tthe Asian Development Bank, jointly
initiated the non-profit Beijing Fu Ping Domesti@r8ice School and Beijing Fu Ping Domestic
Service Center. They hoped to provide reliablefggsional, and guaranteed domestic service to urban
residents, as well as decent job opportunitiesdisadvantaged women from central and western
regions at the same time. Between the establishofelti Ping Emergency Medical Relief Fund for
Domestic Workers in July 2005 and the end of 20Ky, domestic workers in total from the centre
have received relief money, amounting to CNY189,3822This is a good practice. However, given
that the centre operates as a charity institutegher than a profit-oriented commercial institutidn
will likely be very difficult to popularize the cém’s practices among domestic service enterprisas.
examples of good practices by employers relatgutdeision of health coverage, see box 7 below.

Figure 14. Domestic worker response to question, “Wb pays for medical expenses when you
are sick?” (N=156)

Employer 31

Domestic service agencies 11

Reimbursement by insurance institutes 13

Myself 100

Borrowed money from relatives and friends 9

Swallowed the pain for no money 7
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Figure 15. Domestic worker responses to questionWho paid for commercial insurance for
you?” (N=156)
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Box 7. Case study: Good practices in employing dom estic workers

In the absence of medical and social security, some domestic workers turned to their employers for help. In late
February 2016, the research team interviewed Ms Liu, a middle-aged associate professor and gender equity
specialist. She told us a story about how she kindly treated her domestic worker.

Q: How is the domestic worker in your home? How many years has she been working in your home?
A: Very good. She has worked for six years.
Q: Other people change domestic workers very often, why has this domestic worker worked for you so long?

A: My family regarded her as a family member. My daughter is in Grade 4 in primary school. When the domestic
worker was sent her to school and her classmate asked her, "Who is she?", my daughter relied, "She is my aunt". If
someone asks my daughter, "How many people are there in your family?", she will answer, "Four people: father,
mother, aunt, and me."

Q: Why does your daughter regard the domestic worker as a family member?

A: Because my husband and | are very busy. | travel very often. My parents are in our hometown, and they cannot
help me to take care of my daughter. My daughter is very dependent on the domestic worker.

Q: What method have you use to retain the domestic worker?

A: Every time | come back from overseas missions, | buy a gift for my daughter and for the domestic worker as well.
In recent years | have been to more than ten countries, and every time | bought a gift for the domestic worker.
Usually, we get along like a family. There is not much work for her. It takes 20 minutes to send the child to school.
After finishing the laundry, grocery shopping, cooking, cleaning, she can watch TV if she would like to.

Q: What if the domestic worker is sick?

A: Last year | took her to hospital to have a medical examination, which costs more than 1,000 yuan. She was
diagnosed with multiple cervical precancerous ulcers and other diseases. Considering she was 52 years old, the
doctor used laparoscopic surgery to perform a hysterectomy for her. Fortunately, | took her for that examination. It
could have developed into cancer if the disease was detected two years later. Physical examination is a kind of
benefit.

Q: You really did a good deed! You saved her. Did you pay the medical expenses?

A: | paid 5,000 yuan and additionally | gave her one-month paid leave. The wage is 4,000 yuan per month. After
one-month rest, she came back to work.

Q: Does she have paid annual leave? Who pays for the traveling expenses?

A: She has concentrated vacations. She gets paid winter and summer vacations every year. | pay the travel
expenses. Round trip train tickets from Beijing to Shenyang are about 400 yuan. Sometimes, if she could not buy
train tickets, she would fly back to her hometown and the one-way ticket is about 700 yuan.

Q: Does the domestic worker have personal leave? If so, is it paid?

A: When her daughter gave birth, she went to take care of her daughter for one month. When her mother was
seriously ill and passed away, she asked for personal leave and returned to her hometown. | gave her wages while
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she paid her travel expenses herself.
Q: Who replaced her when she was on leave?
A: | brought my parents-in-law from Shenyang for help.

Q: According to the provisions of the Labour Law, employers are not required to give wages to their employees
during their personal leave. You paid the wages even on her personal leave. This is over the statutory standard and
makes her enjoy higher treatment than workers from other sectors. How much is your family income?

A: The annual family income is 1 million yuan on average.

The employer does not only have financial capacity to subsidize the domestic workers with medical expenses, but

also she has the awareness of equity. She educated her child to consider the domestic worker as a family member.

Consequently, she received satisfactory and reliable services.

6.5. Working and living conditions

When asked "Did you encounter unequal treatmenti®’,domestic workers surveyed cited the
following issues:

» 12.82 per cent replied that they experienced pafpdiy created difficulties;

» 5.13 per cent faced restrictions to their persdreeddom; 2.56 per cent suffered from being
beaten;

» 1.28 per cent experienced verbal abuse; and

o 1.28 per cent were accused of stealing.

When asked about dining conditions, domestic warkesponded as follows:

» 70.7 per cent have meals with the employer family;

* 20.0 per cent reserve part of the food preparethifamily for themselves;
e 2.9 per cent cook by themselves;

o 2.1 per cent eat leftover food from others;

e 2.1 per cent said, "Sometimes the food is not einbugd

« 0.7 per cent replied, "Often eating instant noo¢figjure 16).

In response to a question about accommodation tomnsti

» 52.2 per cent of the domestic workers have singtecadinary bedrooms;
» 30.9 per cent live in the same room as the petsaytake care of;

* 4.4 per cent live in the basement; and

e 1.5 per cent live in the corridor; and

* 10.3 per cent do not live at their employer’s hdfrgure 17).

During field observations, the research team fotlnad in the households of the Venice Garden
Villas complex in Beigijia, Changping District ofei§ing, there are bedrooms designed to be used by
domestic workers located in the basement adjacetiiet complex’s garage, and there is the frequent
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disturbing noise of cars running. The author visiteese bedrooms and there were indeed domestic

workers living there.

The research team came to understand from thevieses conducted that families with small
homes sometimes require domestic workers to livinénsame room with the patient, elderly person,
or children being taken care of. Some familiesregeafor domestic workers to sleep on the sofaén th
living room or even set beds on the balcony fonthBomestic workers' health, personal dignity, and

privacy rights are easily infringed.

Dining conditions reported by domestic wrkers surveyed, by percentage

Figure 16.
Have meals with the employer's family : 707
20
21
Often eating instant noodles 0.7
Others 1.4
0 10 20 30 40 50 60 70 80

Figure 17. Accommodation conditions as reported bgomestic workers, by percentage
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6.6. Perception of domestic workers

In recent years, Chinese media has reported masgscaf domestic workers abusing their
employers. Especially after one highly-publicizede of the murder of an elderly person at the hands
of their caretakéf, the media has focused on "how to make a viciousémaid no longer a nightmare
for the elderly®®. The media used this individual case to exaggetlaée extent of problems,
stigmatizing the whole domestic service sector. Bstic workers hence face an unfair level of
mistrust.

Domestic workers and their organizations have figéting against such discrimination. The 156
domestic workers surveyed were asked to appraeie docupation; 116 domestic workers (74.4 per
cent) answered that "domestic workers are also everaind they should not be discriminated against”
(figure 18). This response rate shows that the ewems of rights due to domestic workers is
increasing.

Figure 18.  Surveyed migrant workers’ appraisal of heir own vocation (N=156, more than one
answer possible)
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32 He Tiandai was suspected of using her domestikavadentity to kill seven elderly people and atpgrthe murder of two
others between June 2013 to December 2014. Dueldackaof sufficient evidence, prosecutors only pmged He
Tiandai for the death of one victim. On the mornwig23 December 2015, Guangzhou Intermediate P'sofleurt
publicly heard the case of He Tiandai for suspi@bmtentional murder. The prosecution accusedrtdadai, who was
suspected of killing He Yanzhu, her 70-year-old kygr, by putting poison in the victim’'s meat scapd using nylon
rope to strangle her. He Tiandai claimed at thed that the reason for murdering her employer waget the wage in
advance. On 4 May 2016, Guangzhou Intermediatel®edpourt handed down a guilty verdict and sergdrite Tiandai
to death.

33 Legal Daily,30 December 2015, p. 7.
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6.7. Labour inspection and dispute settlement proce dures

6.7.1.  The complaint channels available to domestic workers from employee system-based
domestic service companies

If domestic workers have disputes with the emploggstiem-based domestic services enterprise
that employs them, the domestic workers can comptathe local labour inspectorate. If the wages of
a domestic worker are deducted or delayed withaostification, the labour inspectorate, after
verification, can order the company to pay the wagithin a given time. If the company fails to make
the payment that specified time limit, the labmspectorate can fine the company and requirepajo
to the domestic worker the amount owed as well@apensation equal to 50-100 per cent of the
amount owed.

If there is a labour dispute, a domestic workemfran employment system-based enterprise can
protect their rights through the dispute resolufmncedures stipulated in the Labour Law dhd
Labour Dispute Mediation and Arbitration Law. Thenker can negotiate with the companies first and
ask mediation organizations for mediation. The workan also go to the local labour dispute
arbitration committee for arbitration. If the retsubf the arbitration are not accepted, the wodesr
lodge a lawsuit within 15 days of receiving theitdb awards. Since 1 May 2008, no fees should be
charged for labour dispute arbitration. The litigatcost is CNY5-10 per case regardless of the
amount of money at stake in the contract.

If there is employment discrimination during retmuént, whether due to nationality, race, sex,
religion, age, residence, appearance, etc., ojoth@pplicant is treated unfairly and differenttiie
applicant can go directly to the court to sue tlengany who infringed their right of equal
employment, free employment, and human dignitysHiility to file a suit with the court is provided
in Article 62 of the Employment Promotion L

If the company does not handle the employment tragjisn in a timely manner after the domestic
worker is employed, the domestic worker can reqtresiabour inspectorate to order the company to
correct this matter, based on the provisions ofckrt75 of the Regulations on Employment Service
and Employment Management (Order of the Ministntabour and Social Security [2007] No. 28).
Also, the labour inspectorate can fine the companyup to CNY1,000. However, this right is only
entitled to domestic workers employed by employgstesn-based enterprises, and as noted above
these workers account for less than 10 per ceall dbmestic workers in China.

6.7.2.  The complaint channels available to domestic workers placed by intermediary
system-based domestic service companies

Domestic workers may encounter fraud perpetratedntgrmediary agencies. An intermediary
agency may not provide promised services or they pravide false intermediary services after
charging intermediary fees. For example, a compelmrges and intermediary fee and in return
provides to a domestic worker the telephone nurobean employer. When the domestic worker calls

34 Article 62 reads: Where anyone practices discratiim in employment in violation of the provision$ this Law, the
workers concerned may lodge a lawsuit in the pesplaurt.
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the employer, the employer says that they alreadyd hanother domestic worker. The intermediary
enterprise then refuses to refund the fee to thkavoln this case, the domestic worker can refit
matter to the local Industrial and Commercial Bured\fter verification, the Industrial and
Commercial Bureau can order the intermediary agémagturn the intermediary fees, fine it, or even
revoke its business license. The domestic workeratso go directly to the court to issue a lawdfit.
there is verbal and physical conflict, anyone cahXil0 for the police.

The provisions of Article 58 of Regulations on Emphent Service and Employment
Management prohibit employment intermediary agencfeom providing false employment
information. Domestic workers can also report sildgal acts to the labour inspectorate. Under
Article 65 of the Employment Promotion Law the labinspectorate can order the agencies to “make
a correction; confiscate the illegal gains, if &rig, and fine [the agency] not less than 10, 008y
but not more than 50, 000 yuan; or revoke the eympdmt agency license if the circumstance is
severe”.

If the identity cards or other certificates of datie workers are detained by a domestic service
intermediary agency, the domestic worker can regost violation to the labour inspectorate. Under
Article 66 of the Employment Promotion Law, thedab inspectorate can order the domestic service
intermediary enterprise to return the documents @edcribe a punishment in accordance with the
relevant laws. In this instance the relevant larticle 16 of the Resident Identity Card Law — sall
for the local police station to impose a fine oftagCNY200.

If a domestic worker encounters wage deduction rbyntéermediary agency or suffers personal
damage (for example, the domestic worker gets tefeavith a dangerous disease because the
intermediary agency did not provide adequate infdimm about an infectious patient), the worker can
go to the court directly and claim compensatioroeding to the Contract Law and the Tort Liability
Law.

6.7.3.  The complaint channels available to individu  al domestic workers 3®

Many individual domestic workers enter the sedbootigh introductions by relatives, friends, and
neighbours. There are no domestic service orgaoimzator them to rely on. If they have disputeshwit
employers, they usually endure without protest sk for help from their relatives and friends.
Individual domestic workers have no rights to coanplto the labour inspectorate. If there is any
infringement or contract dispute, the worker cantgahe court directly and claim compensation
according to the Contract Law and the Tort Liapilibw. Individual domestic workers can also turn to
social organizations, social workers, or womentdefations to help them protect their rights. Ifythe
face serious personal harm, they can call police.

The survey results from this study indicated thhemw domestic workers have disputes with their
employers, usually they generally prefer to aslmektic service organization (if they have access t
one) to intervene and coordinate the resolutiaqgu(@ 19), but individual domestic workers obviously
do not have this option open to them.

35 For the purposes of this report, the term “indirid domestic worker” refers to a domestic workerowtas secured
employment without the assistance of a domestidceenterprise.
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Figure 19. Rights protection channels utilized by wveyed domestic workers (N=156, more
than one response possible)

Enduring without protest 32
Asked domestic service organization to coordinate 99
Complaining to neighborhocod committee 11

Asking help from social workers 8

Seeking help from a trade union 8
Seeking help from the women's federation 36
Call the police 6
Turning to the labour inspection team 13

Going to court and prosecuting 6

Asking help from relatives and friends 4

Others 13
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When asked about their approaches to protectinig thghts, the domestic workers surveyed
highlighted the following channels (figure 19 abpwerkers could provide more than one channel
utilized):

* 99 domestic workers turned to a domestic servigaraeation for assistance;

» 36 turned to women's federation for help;

e 16 selected calling the police;

» 13 selected other approaches, including seekingfrmih Migrant Women's Club;
» 13 sought help from labour inspectorate;

e 11 turned to the neighborhood committee;

» eight looked for help from the trade union;

» eight sought help from social workers;

* sixwent to court to sue; and

» 32 domestic workers selected "endure without ptbtes

The results of the survey correspond to the re#liy the vast majority of domestic workers are
not protected by labour law and that labour indgpacauthorities have no right to intervene in priva
homes. Furthermore, the findings also reflect ok bf legal aid.

As employers’ and domestic workers’ trust in agesavith a simple intermediary management
model has eroded, the majority domestic servicerprises are now hybrid system-based. This type of
domestic service company provides vocational tngimiand registers and files the information of
domestic workers. Hybrid system-based enterpri¢es aften have at-home service or electronic
tracking management service to monitor both theiseiquality provided by domestic workers and the
working conditions provided in employers' homeseylalso receive complaints from employers and
domestic workers.
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The management personnel of domestic service arg@oms are more familiar with the domestic
service sector than staff from other rights protecagencies. They are more experienced and able to
timely coordinate and handle the disputes amorfgrdifit parties.

Table 8 below summarizes employment conditions dioaestic workers face under the various
employment models.

Table 8. Employment conditions under different empbyment models

Avg. daily Social Compliance with
Employment working Wages security laws
model Contract hours (in CNY) available OSH and regulations
Employee Labour About 3000 to Social Yes Report to labour
system-based contract 12 hours 19 800 insurance; inspectorate.
enterprise some have If not satisfied with
commercial the arbitration
insurance result, they can
lodge a lawsuit
Intermediary Some with About 3000 to Commercial No Labour
model labour 12 hours 19 800 insurance inspectorate
contract; is not responsible.
Many Lodge a lawsuit
without directly
without labour
arbitration.
Hybrid Labour About 3000 to Commercial No Labour
contract 12 hours 19 800 insurance inspectorate

is not responsible.
Lodge a lawsuit

directly
without labour
arbitration.
Direct hire Some with About 3000 to Some have No Labour
labour 12 hours 19 800 commercial inspectorate
contract; insurance is not responsible.
Many Lodge a lawsuit
without directly

without labour
arbitration.
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Chapter 7.  Conclusions and recommendations

7.1. Conclusions

7.1.1.  The situation of domestic workers in Chinah  as improved but there are still bottlenecks

This study successfully surveyed 156 domestic wsrkem Beijing. The survey results show
that, excluding inflation factors, the income ofhuEstic workers has increased significantly. Iteissl
likely than previously to have wages held in aseand their living conditions have improved.
Regarding the treatment of domestic workers by eygsk and domestic service enterprises, there are
some positive developments.

Strong mobility is the characteristic of this groujnd according to the 32 domestic service
enterprises surveyed for this study, domestic warkee facing development bottlenecks throughaait th
domestic service sector, the most important isbe@sg the relatively older age of domestic workers,
the absence of relevant laws and policies, andfiont training (figure 20).

Figure 20. Bottlenecks impeding development of thelomestic service sector, according to
surveyed domestic service enterprises (N=32, morean one answer possible)

The domestic warker ars relatively cld 20

Insufficeint trainings : 15

The sectorr association does
not play its full role

Low service level of |
managenai personnei ‘ -

Impacts of network management mode 8

Others | 0 ‘

7.1.2. Large gap between national legal protection and Convention No. 189

National standards stipulated in the Labour Lavthef People’s Republic of China for working
hours and rest hours; days of maternity leave; miyeallowances; the obligation to sign a written
labour contract; punishments for wages held inaasrer deductions without justification; and spkcia
protections for women during pregnancy, confinemertd nursing period are higher than the
corresponding international labour standards. Betliabour Lawcan only be applied to the small
percentage of domestic workers who have signedulalbontracts with employee system-based
domestic service enterprises. The vast majoriyoohestic workers (more than 90 per cent) are idstea

Conditions of Work and Employment Series no. 92 69



covered by the Civil Law, which has nothing to dibbwmthe requirements set forth in Convention No.
189. As such, less than 10 per cent of domestikevsrare eligible to benefit from the existing labo
protections standards that most other workers efijbis causes the large gap between the protection
standards made by the Chinese Government for dmnvestkers and the requirements of Convention
No. 189. Under current legislation, flexibly empéalypeople are not permitted to participate in work
injury and maternity insurance. This means thatartban 90 per cent of domestic workers cannot
even pay into the programs voluntarily, as theraaschannel for them to make a contribution. This
indirect institutional discrimination against womand direct discrimination against domestic workers
excludes nearly 20 million domestic workers froneithlabour security rights. The universal and
mandatory nature of current legislation has muchienserious consequences than mere conceptual
discrimination.

Even though the Labour Law can be applied to the fean 10 per cent of domestic workers who
are with employee system-based domestic servioer@itdes, special labour provisions relevant to
domestic service no not exist in Chinese labour. |Bar example, Convention No. 189 states that
“periods during which domestic workers are not fieeispose of their time as they please and remain
at the disposal of the household in order to redgorperson calls shall be regarded as hours dt wor
to the extent determined by national laws, regoitetior collective agreements (Article 10 (3)). Eher
is nothing in Chinese labour law or special regatet that addresses this on-call time that is aiape
concern of domestic workers. Likewise, the condliGimong “right to information”, "right of
supervision/inspection”, and "right of privacy" mot resolved. Also, the minimum resting time
required is not clear due to the ambiguity of tloeirimary between work and rest. The absence of
special labour protection standards for speciald@chestic workers (like maternity matrons) and the
existing high labour protection standards results eimployee system-based domestic service
enterprises being threatened by too high a riskemdheavy a burden. Because their domestic workers
have access to protection under labour law, theserm@ises represent a model that is better for
domestic workers, but the current prospect of &estde development among employee system-based
enterprises is gloomy.

7.1.3. Good practices for promoting the standardiza  tion and formalization of domestic work

On 8 June 2009, the Ministry of Commerce, the Migisf Finance, and the All-China Federation
of Trade Union issued the Notice on the Implemémadf the "Domestic Service Project” (Ministry of
Commerce [2009] No. 276), which stipulates thatdisunds can be used to support the organizafion o
trainings for domestic service practitioners, sypghd demand matching, employment security, and
other related work. The aim being to provide supporengage laid-off urban workers and migrant
workers from rural areas to take up domestic serwiork. Subsequently, the Detailed Implementation
Rules for the “Domestic Service Project” was issaexss the country.

On 28 September 2011, the Ministry of Finance atadeSAdministration of Taxation issued the
Notice on Exemption of Business Tax on Employedaé&yBased Domestic Service Companies (MoF
and SAT [2011] No. 51). The Notice required thainir 1 October 2011 to 30 September 2014,
employee system-based domestic service enterpsisekl be exempt from pay the business tax on
profits derived from domestic services providedotlyh their domestic workers. In Beijing, these
exemptions totaled CNY950,000.
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On 24 December 2014, eight ministries and comndftéecluding the Ministry of Human
Resources and Social Security in conjunction withNational Development and Reform Commission,
the Ministry of Civil Affairs, the Ministry of Finace, the Ministry of Commerce, All-China Federation
of Trade Unions, the Communist Youth League Centammittee and All-China Women's
Federation, jointly issued the Notice on Constarctiof Standardization and Formalization of
Domestic Service Sector (The Ministry of Human Reses and Social Security [2014] No. 98). It
appealed to further implement the Guiding Opiniasfs the State Council on Promoting the
Development of Domestic Service (State Council Gan@ffice [2010] No. 43), and to make greater
efforts to achieve the standardization and forraéilin of the domestic service sector by 2020.

On 28 October 2012, the Beijing Municipal Human &eses and Social Security Bureau, the
Commerce Committee, and the Development and Refdommission and the Bureau of Finance
jointly issued the Opinions on Pilot of Encouragithg Domestic Service Enterprises to Implement
Employee System (Beijing Bureau of Human Resoumed Social Security, Migrant Workers
Department [2012] No. 233). It provides that thésidies provided to the pilot enterprises to help
cover the pension, medical and unemployment insgrgnemiums paid by the enterprises. Under the
arrangement, pilot enterprises would receive sidsiequal to 100 per cent of the cost of premiums i
the first year, 80 per cent in the second yeapdQcent in the third year, and 50 per cent inftleth
and fifth years. The pilot enterprises can apptysfucial insurance subsidies every six months.

By the end of 2015, Beijing Municipal Human Res@asrcand Social Security Bureau had
provided CNY4,115,700 in social security insurasubsidies for pilot enterprises. Three groups with
226 domestic workers in total from Beijing Ci AaJihe Old Caring Service Ltd. were reimbursed in
the amount of CNY1,527,900. One group with a tofe218 people from Beijing Hui An Ju Domestic
Service Ltd. were reimbursed in the amount of CN'¥6,000. One group with 160 people in total
from San Ti Group Beijing Domestic Service Ltd. eeeimbursed CNY848,100.

The policy lasts for five years to fiscally subgeliemployee system-based domestic service
enterprises in Beijing. However, this policy is yifibr a limited time. Upon expiration of the polijcy
the employee system will still not be sustainahte] the prospect of the policy’'s impact does neirse
promising, as enterprises will still bear prohizlly high costs due to high social insurance fews a
labour protection standards. That said, althougiselsubsidies for the 400,000 domestic workers in
Beijing are just a drop in the ocean, they arerafliea practice of using fiscal resources to gladd
support employee system-based domestic servicepeses to promote the standardization and
formalization of domestic work.

7.2. Recommendations

7.2.1. Determining the competent authorities and in  troducing regulations on rights
protections for domestic workers

Currently, there are no clearly, legally definedmpetent agencies responsible for internal
migration and domestic service. In practice, them@dispute on whether the competent authoritlyds
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Ministry of Commerce or the Ministry of Human Resms and Social Security (MOHRSS).
Multi-ministry management has not led to synergys ladvisable that MOHRSS be legislated as the
competent authority to promote the formalizationtltd domestic service sector. MOHRSS already
issued the Regulations on Labour Management of Btmé&ervice Sector (Draft). These draft
regulations have clear guidelines and directionpootecting the rights of domestic workers. The
legislation has been welcomed by the public. Winenresearch team investigated the expectations of
employers (N=100) with regard to the policies and/d related to domestic service, 80 per cent
answered, "The State should introduce speciall&ggias to promote the domestic service sector and
the Government should strengthen supervision."tygight per cent of employers surveyed stated
that the State should "encourage more people tagenigy the domestic service sector to solve the sho
supply problem”. Of the 32 domestic service enisggrsurveyed, 81.25 per cent expressed the belief
that "the State should introduce special legisisido promote domestic service sector and the
Government should strengthen the supervision®.

It is recommended that the Ministry of Commercdifgthe purpose of its legislation related to
the domestic service sector, by shifting the foausy from its current employer-centric position,
which denies domestic workers adequate protectimaetuthe law while shielding employers from
responsibility. There is a particular need to maway from the concept of defining private household
owners as “consumers” of domestic worker serviggher than “employers” of domestic workers.
There is also the need to make sure that domesticens have legal status as “workers”.

According to the provisions of Article 21 of the i@img Opinions of the State Council on
Promoting the Development of Domestic Service €t@buncil General Office [2010] No. 43),
"Concerned departments of the State Council shrddarch and formulate labour and employment
policies and labour standards adapted to the clesistacs of domestic service to promote decentkwor
for domestic workers." This already being the positof the State Council, it is advisable that
MOHRSS introduce regulations on protecting domestozrkers' rights and creates conditions for
signing Convention No. 189.

7.2.2. Formulating specific labour protection stand ards for domestic workers

The research team suggests that, in the areas whereommon labour standards cannot be
applied, labour standards should be adapted tehheacteristics of the domestic service sector. For
example, special standards on working time arestddiermined. It is required in the Convention No.
189 that “weekly rest shall be at least 24 conseeutours”. Survey results from this study suggest
that maternity matrons and nannies on average teoeive 24 consecutive hours of rest each week —
indeed, maternity matrons on average reported vieceless than 24 hours of rest time in an entire
month. Consequently, special provisions relategé$d can be introduced for nannies and other dpecia
professional services, and stipulations could belemaround the specific periods in which these
workers should are expected to provide their sesiicDomestic workers strongly call for
compensating their rest time, because they oftematasleep due to waiting to be summoned to
perform work at night. Considering that it is diffit for them to have real rest when they are retpae
to work at night, it is suggested to stipulate thatnestic workers under the age of 18 shall nokwabr
night.
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Based on the "standby service is often in needfageristic of domestic work, the connotation
and denotation should be defined. As for the corsgiéon to be paid for standby periods, if the
employers, for their own convenience, impinge oraiwkould otherwise be the free time of a domestic
worker, they should pay the domestic worker acegydio usual practice. It is suggested that for
standby periods, employers pay daily or overtimgegato domestic workers, taking into account the
situation of each individual case.

Furthermore, a multi-channel complaints mechanisniccbe established. The labour inspectorate
would be given the right by judicial authorities ¢oter an employer's home for law enforcement
purposed in exceptional circumstances.

The following considerations could be taken int@amt when setting the labour security
standards for domestic workers: the optionality enatlisiveness of social insurance; supplementation
and the partially mandatory feature of commeraiglirance; the priorities of human rights protection
moderate flexibility of working hours; the feasibjlof dismissal protection; and the demonstratbn
targeted support. It is advisable to include priovis to focus on the vulnerability of domestic wengk
and special protections related to personal satfedydignity.

7.2.3.  Enhancing the fiscal support for vocational training

According to the Opinions of the State Council are&gthening Vocational Training to Promote
Employment (issued by the State Council [2010] B&), vocational training policies should be further
improved and implemented according to the charaties of the domestic service sector. All workers
(including domestic service providers employed byagie households) who have applied for domestic
service skills training should be able to partitgpan the training as much as possible. Vocational
training subsidies could be provided to those pgdting in domestic service skills training in
accordance with the regulations. As best possilleindividuals who meet the criteria for these
subsidies should be able to obtain the subsidies.

Meanwhile, a policy of vocational skills appraisalbsidies has to be implemented. Domestic
workers have to be encouraged to participate imtimecal skills appraisal. Guidance on wage levels i
the domestic service market associated with diffececupational skill levels should be released to
motivate domestic workers to increase their inctopn@nproving their skill level.

7.2.4.  Eliminating institutional discrimination, im plementing core international labour
standards, and creating conditions for signing Conv ention No. 189

Legislators have to consider that the employindgypander a labour contract is not necessarily a
unit or entity, meaning that labour law appliesdls private households. Legislators should foltoe
universality of human rights and non-discriminatfpinciples. Efforts can be made to establish alleg
status for domestic workers as “workers/labourg¢msdugh a tripartite consultation mechanism and
social dialogue, and thereby entitle all domestickers to labour and social security rights.

In addition, the research team suggests that fldiy e given to community mediation
organizations and professional social workers. Canitg-based "domestic workers' homes" should
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be established to function as a part-time gathepiiage and communication platform for domestic
workers and to create an equal and harmoniousralitmosphere to help migrant domestic workers
to integrate themselves into the city. This withgéther with improvement in laws and policies,
contribute to building an advanced domestic sergidaure for the whole society.
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